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PERSONAL FROM JAG 


Between the Thanksgiving and Christmas holidays in 
the year just ended, members of the Office of JAG pre- 
pared and participated in a 
presentation that has caused 
a great deal of favorable com- 
ment in the Pentagon, reflect- 
ing credit on this Office and 
demonstrating another way in 
which the uniformed lawyers 
have shown their value to the 
service. The presentation was 
such a great success that I 
feel some thoughts concerning 
it are well worth passing on to the law specialists in the 
field. 

Those officers who have served in JAG are well aware 
of the large volume of work entailed in dealings with 
Members of Congress and in preparing for, and testify- 
ing before, congressional committees. The importance 
of these tasks cannot be overemphasized since, in the last 
analysis, it is the Congress that makes the final de- 
terminations upon ‘vhich the life and future of the Navy 
depends. Recognizing that fact, a great deal of effort 
has been expended in this Office aimed at maintaining 
excellent relations with the Congress and its individual 
Members, improving those relations wherever possible, 
and assisting other Bureaus and Offices of the Navy 
Department in the accomplishment of similar aims. It 
was to this last category that the presentation discussed 
was addressed. 

The presentation itself was of 1 hour duration and 
incorporated four parts. The first part consisted of a 
20 minute talk on dealings with individual Members of 
Congress, congressional mail, use of the personal ap- 
proach, considerations of individual requests, con- 
siderations of the interests of States, areas, and con- 
stituents. The second part was a 20 minute talk on the 
manner of preparing for, and testifying before, con- 
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gressional committees. Interspersed in this second part 
were parts three and four, each of 10 minutes duration, 
in which moot hearings before congressional com- 
mittees were enacted. The first of these hearings 
incorporated most of the “horrible examples” committed 
in the past by witnesses, the second was played straight 
and in a manner that it was hoped would be copied by 
future witnesses. 

The first time the presentation was made it was before 
an audience of about 300, including the Secretary of the 
Navy, the Chief of Naval Operations, the Commandant 
of the Marine Corps, and most of the Bureau Chiefs, 
Assistant Chiefs and Office Heads. The response to the 
first showing was so enthusiastic and the requests so 


’ numerous that the entire program was given a second 


time to an equally large audience that included the Army 
and Air Force Judge Advocates General and members 
of the staffs of the White House and of the Armed 
Services Committees. 

My purpose in setting forth this narrative is to 
emphasize my thought that the fields of endeavor in the 
Navy in which the law specialist can be of material as- 
sistance are innumerable. Opposed to that is the fact 
that the nature of the work of the law specialist is such 
that much of his time is devoted to “pushing papers” 
not originated by him or his office but requiring action 
at that level. If the law specialist in the field or in JAG 
permits himself to be circumscribed entirely by the need 
for “pushing papers”, his usefulness to the command 
is limited to the confines of those papers. If conversely, 
he is able to so organize his job as to permit him time 
and energy to generate ideas aimed at the overall im- 
provement of the command, he will find the interest of 
his assignment multiplied many times over and the 
appreciation of his services increased in a like degree. 
I can sum it up in language that applies to just about 
every career by saying to get the most out of your job 
you must put your best, and all of yourself, into it. 
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MANUAL FOR COURTS-MARTIAL 


Modification by the Court of Military Appeals 


Lieutenant (jg) William R. Murphy, USNR 


All persons who have occasion to use the Manual 
for Courts-Martial should read this article and fur- 
ther should keep it for future reference. The article 
is designed to increase the value of the present 
Manual as an accurate reading reference in mili- 
tary law. It is suggested that a note be made in 
each copy of the Manual beside each paragraph 
discussed in this article. This note should remind 
the reader of that particular paragraph in the Man- 
val to refer to this article before acting on its pro- 
visions. The Court of Military Appeals may, from 
time to time, find other portions of the Manual in- 
valid or inadequate. When this occurs the officers 
assigned to MCM Revision Project in the Office of 
JAG will prepare material for the JAG Journal simi- 
lar to that contained in this article on each para- 
graph affected. 

Lieutenant (jg) Murphy has done an outstanding 
job in preparing this important article. Consid- 
erable credit for the present article should also be 
given to Lieutenant Kurt Hallgarten, USNR, and 
Lieutenant Joseph P. Kearns, USNR, both of whom 
made available to the author their own extensive 
research on the subject. 





UNIFORM CODE OF MILITARY JUS- 
in 1951 came a need for a new manual to 
implement that Code. Intended for use by all 
services, such a manual was expected to provide 
a working tool for the day-to-day guidance of 
all persons charged with responsibilities under 
the Code. Since military law had undergone 
such sweeping changes, however, much of the 
material developed and modified over a period 
of many years in other manuals had become 
obsolete. And the new Code necessitated con- 
sideration of certain concepts previously for- 
eign to military courts. The net result of these 
factors was to force upon the framers of the 
Manual for Courts-Martial, 1951, the task of 
drafting a concise volume which would, in effect, 
explain and interpret the new and untried Code 
in terms understandable to a layman. 

For the most part, the efforts of the drafters 
appear to have been highly successful. In view 
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of the enormity of their problem, however, it is 
not surprising that the passage of almost five 
years has revealed certain weaknesses in the 
1951 Manual. Consequently, the various serv- 
ices are currently preparing recommendations 
for a draft of anew manual. Until such a man- 
ual is published, however, the 1951 Manual will 
remain in effect. To avoid errors which might 
otherwise spring from a too literal application 
of the Language of the Manual, therefore, it is 
important for all persons having duties under 
the Code—and trial personnel especially—to be 
aware of those points at which the Manual has 
proven inadequate. This article is designed to 
call attention to such inadequacies. Specifically, 
the article will attempt to outline those points 
at which the language of the Manual has been 
overruled or substantially modified by the Court 
of Military Appeals. No attempt will be made, 
however, to include material which amounts pri- 
marily to interpretation of the Manual. Al- 
though an effort has been made to be as complete 
as possible, significant cases which should have 
been included undoubtedly have escaped the at- 
tention of the author. Moreover, since the di- 
viding line is frequently narrow between what 
amounts to a change in Manual language and 
what represents merely interpretation of that 
language, other cases which appear somewhat 
relevant have been deliberately excluded as 
beyond the article’s scope. 

The Manual for Courts-Martial, 1951, was 
prescribed in a 1951 Presidential executive 
order promulgated pursuant to authority con- 
tained in the act which established the Uniform 
Code of Military Justice. Consequently, in the 
absence of a direct conflict with statutory law, 
the provisions of the Manual have the effect of 
law. To the extent that the Code and the 
Manual are mutually consistent, full effect must 
be given to both. Where there is a conflict, 
however, the Code is supreme and the Manual 
provision must yield. Such direct conflict has 
provided the basis for many opinions of the 
Court of Military Appeals declaring invalid 
certain provisions of the Manual. In other 
cases, however, the Court has simply found the 
Manual language inadequate to meet the re- 
quirements of the Code. While positive action 
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based on the Manual language in either case 
prior to the invalidation of a provision may be 
held to constitute error,’ inaction with respect 
to a right which the Code guarantees but which 
the language of the Manual denies has been held 
not to constitute a waiver of that right.2 The 
sections which follow will attempt to outline the 
provisions of the Manual which have been in- 
validated or substantially modified by the Court 
of Military Appeals. 


15a (3) “it is unlawful for an accuser to convene a general court- 
martial for the trial of the person so accused. When any com- 
mander who would normally convene the general court-martial is 


the accuser in a case, he shall refer the charges to a superior com- 
petent authority who will convene the court or designate ANOTHER 
COMPETENT convening authority to exercise jurisdiction.’ [Em- 
phasis supplied. 

In U. S. v. LaGrange* the United States Court of 
Military Appeals noted a possible “hostility” between 
the emphasized words of the Manual—made applicable 
to special courts-martial by paragraph 5b (2)—and the 
mandate of Article 23 (b), UCMJ, that “[w]hen any 
such officer is an accuser, the court shall be convened 
by superior authority * * *.” [Emphasis supplied.] 
There a Navy captain, the commanding officer of the 
accused’s ship, had signed the charge sheet as an accuser 
and had forwarded it to his own superior recommending 
trial by general court-martial. This recommendation 
was rejected, however, and the superior authority di- 
rected another of his subordinates, a Navy commander 
in rank, to convene a special court-martial. The Court 
of Military Appeals held that the court was not properly 
convened and was thus not authorized to try the accused. 
Pointing out that one of the objectives of Congress in 
enacting the Code was to lessen command control, the 
Court concluded that this was the legislators’ objective 
in using the word “superior” in Article 23 (b). To 
avoid hostility between the Code and the Manual, there- 
fore, the Court declared that “it is necessary that the 
word ‘competent’ as used by the Manual in the phrase 
‘another competent convening authority’ be defined 
within the framework of the Code so as to apply only 
to those authorities who are senior.” Although the 
Court expressly observed that for the purposes of its 
decision it need not differentiate between rank and com- 
mand—since the convening authority was junior in rank 
to the accuser and was not in the chain of command— 
the Court noted that “superior officer” in Article 1 of the 
Code is defined as meaning superior in rank or command. 
Boards of review in both the Army and Air Force 
appear to have taken the position in cases involving 
officers not in the same chain of command that mere 
superiority in rank is sufficient.* 


1. See, e. g., U. S. v. Rosato, 3 USCMA 143, 11 CMR 143; U. S. 
v. Eggers, 3 USCMA 191, 11 CMR 191. 

2. U.S. v. Morris, 4 USCMA 209, 15 CMR 209. 

3. 1 USCMA 342, 3 CMR 76. 

4. CM 362289, Voorhees, 10 CMR 529 (convening authority with 
higher relative rank in temporary grade of lieutenant general) ; 
ACM S-9192, Garcia, 16 CMR 674 (convening authority with date 
of rank as lieutenant colonel two years earlier than accuser). 
See also ACM S-3033, Burnette, 5 CMR 522. There appear to be 
no Navy board of review decisions in point. 
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Since its decision is grounded upon the avoidance of 
command control, the Court of Military Appeals appears 
determined to limit the application of LaGrange to 
situations involving an “accuser” in the strict sense of 
the word. Thus, in U. S. v. Pease,’ after charges had 
been preferred against an accused by an enlisted man 
and sworn to before the assistant officer-in-charge of a 
naval harbor unit, the officer-in-charge—who was not 
empowered to convene special courts-martial—trans- 
ferred the accused to another activity not in the chain 
of command whose commanding: officer was inferior in 
rank but was empowered to convene special courts- 
martial. In reversing a board of review determination 
that the court lacked jurisdiction because the convening 
authority was not in the chain of command and was 
junior to the officer exercising command over the accused 
at tne time charges were originally preferred, the Court 
declared that LaGrange involved a commanding officer 
disqualified because of his status as an accuser. Since 
in the case at hand the officer-in-charge was not the 
nominal accuser and since nothing indicated that his 
interest in the case was other than official, the Court 
concluded that there was no possibility or improper 
command influence and, consequently, no lack of juris- 
diction. 


144g (2). ““* * * After the pleas, the trial counsel will, to the 
extent required by the law officer (president of a special court- 
martial), read the parts of this manual or of authoritative prece- 
dents that are pertinent to the definition and proof of any offense 
charged and to the defense thereto.” 

Appendix 8a, p. 510 (Guide—tTrial Procedure). ‘‘TC: (The prose- 
cution has no legal authorities to present to the court.) (With the 
permission of the court, | wish to read the following extracts from 
legal authorities: —.) 


The above-quoted provisions of the Manual have not 
been overruled by the Court of Military Appeals. Never- 
theless, their interpretation has been sufficiently restric- 
tive to warrant their inclusion in the present discussion. 
On its face, the language of the Manual—particularly 
the statements provided for the use of the trial counsel 
in the Trial Guide—would seem to suggest that the trial 
counsel might read pertinent parts of the Manual or of 
authoritative precedents as a routine matter in any 
case merely by obtaining the permission of the law of- 
ficer. But such was not the interpretation placed upon 
the provisions in U. S. v. Fair and Boyce.’ The strict 
holding of that case appears limited to a determination 
that the law officer committed non-prejudicial* error 
when he allowed trial counsel excessive latitude in 
allowing him to read as “authoritative precedent” such 
things as extracts from Army board of review opinions 
decided prior to the present Code and quotations from 
various state appellate court opinions and from various 
treatises. Chief Judge Quinn’s principal opinion—ex- 
pressly concurred in by Judge Latimer—however, de- 
liberately went beyond that narrow hoiding to place 
careful limitations upon the law officer’s initial grant of 
permission to read such authority. Pointing out that in 


5. 3 USCMA 291, 12 CMR 47. 

6. 2 USCMA 521, 10 CMR 19. 

7. Per Quinn, C. J.; Latimer, J., expressed the view that the law 
officer did not err, but that, assuming error, there was no preju- 
dice. Brosman, J., found prejudicial error. 
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the civilian sphere the reading of legal authorities to the 
tury by counsel is generally frowned upon and sometimes 
orohibited entirely, the Chief Judge interpreted the lan- 
suage of paragraph 44g (2) as meaning that legal 
iuthorities should be presented to the court by counsel 
‘only when the law officer deems it necessary or advis- 
able, and that, as a general rule, the practice should be 
avoided.” If counsel should request permission to read 
such authority, he indicated that “then the law officer 
should carefully examine the authority before it is read 
to the court to insure that it constitutes an ‘authoritative 
precedent’ * * *, and then should only permit the read- 
ing if he deems it desirable or essential to a proper 
understanding of the case by the court.” Thus, relying 
primarily upon civilian precedent, the Court appears to 
have read into the Manual’s provisions significant re- 
strictions not apparent on the face of those provisions. 
While the Court’s interpretation may not be said to 
eliminate entirely the procedure whereby trial counsel 
may be authorized to read pertinent parts of the Manual 
or of authoritative precedents, it does provide a definite 
warning to trial personnel to avoid unqualified accept- 
ance of the pertinent provisions of paragraph 44g (2) 
and the Trial Guide. 
1560 “* * * A specification will be withdrawn only when di- 
rected by the convening authority who may give such direction 
either on his own initiative or on application duly made to him.” 
Although the Manual thus apparently contemplates 
that the power to withdraw a specification will reside 
exclusively with the convening authority, the Court of 
Military Appeals in U. S. v. Stringer® modified this 
provision, in effect, so as to confer similar power upon 
the law officer. The case actually involved an appeal 
from a ruling adverse to a plea of former jeopardy. 
That plea had been entered as a result of an earlier 
trial on the same charges in which the convening au- 
thority had withdrawn the charges—after extensive 
prosecution evidence had been presented—because the 
court’s president had made certain remarks which the 
convening authority considered “highly prejudicial to 
both the Government and the accused.” Thus, the facts 
did not place squarely in issue the question of the law 
officer’s power at the first trial to declare a mistrial— 
thereby, in effect, withdrawing the specifications. Each 
member of the Court discussed the problem in a separate 
opinion, however, and two members reached positive 
conclusions that the law officer did possess such power.° 
Without mentioning the provisions of the Manual, 
Chief Judge Quinn expressed the view that the Code 
plainly requires the law officer, not the convening au- 
thority, to make the initial ruling on a mistrial. Since 
he considered the declaration of a mistrial to be of an 
interlocutory nature, he felt that the convening authority 
had illegally usurped the duties of the law officer. 
Judge Latimer, on the other hand, expressed the view 
that the convening authority clearly possesses the power 
to order a specification withdrawn. At the same time, 





8. 5 USCMA 122, 17 CMR 122. 

9. Judge Brosman expressed “substantial misgivings” concerning 
the legislative authorization for this result but indicated that 
since the other two judges were convinced that the law officer 
does possess the power to declare a mistrial, this ruling must be 
regarded as constituting the law of the Court. 


however, he felt that the law officer also possesses a 
similar power to declare a mistrial. Noting that Article 
51 (b) of the Code grants to the law officer the right to 
rule upon all interlocutory questions, he asserted that “if 
a mistrial is no more nor less than a withdrawal of the 
charges and specifications, the provisions of the Manual 
clash head-on with the Code, and the former must 
yield.” He next pointed out that one of the examples 
set forth in the Manual’s discussion of withdrawal of 
specifications portrayed a typical mistrial ruling.” 
Then, on the basis of an express assumption that the 
Manual’s framers had contemplated that they were 
limiting the right to grant a mistrial to the convening 
authority, he declared that the Manual statement must 
be disregarded to the extent of the conflict. 

Judge Latimer’s analysis probably represents an ac- 
curate appraisal of the impact of U. S. v. Stringer on 
the language of the Manual. Although the case did 
not actually involve an attempt by a law officer to declare 
a mistrial, the view that the law officer does possess 
such power was raised above the level of dictum in 
Judge Quinn’s opinion, since it provided the basis for 
his holding that the convening authority had improperly 
withdrawn the specifications at the first trial.” More- 
over, despite his expressed view that it was not necessary 
for the Court in this case to determine the power of a 
law officer to declare a mistrial, Judge Latimer expressed 
his extensive views on the subject in order that it might 
“be laid to rest.” As a consequence, insofar as a decla- 
ration of a mistrial may be deemed equivalent to a 
withdrawal of a specification, the Court of Military 
Appeals may be said to have modified that language of 
paragraph 56a which would seem to vest in the conven- 
ing authority exclusive power to withdraw specifications. 
167d. ““* * * A motion * * * to dismiss the proceedings on 
the ground that the accused lacks the requisite mental capacity 
(120c) may be raised at any time during the trial." 

On two occasions the Court of Military Appeals has 
taken exception to the idea that a motion to dismiss 
represents an appropriate method of raising the issue 
of the accused’s mental capacity to stand trial. And 
both times the Court has expressed the view that in 
such a situation the proper motion would be for a 
continuance or stay of proceedings. Thus, in U. S. v. 
Lopez-Malave™ the law officer denied—subject to the 
objection of any member of the Court—a motion to dis- 
miss based on the ground that the accused could not 





10. Paragraph 56b. “{I]f inadmissible information, highly prejudi- 
cial to either the Government or the accused, has been brought to 
the attention of the court, and it appears to the convening au- 
thority that the members of the court cannot be reasonably 
expected to remain uninfluenced thereby, he may withdraw the 
case from that court and refer it to another court.” 

11. Judge Quinn therefore took the position that the plea of double 
jeopardy had been properly interposed. Judge Latimer appar- 
ently took a somewhat similar view that the plea of double 
jeopardy should be sustained, but he grounded his holding on the 
view that there was little possibility of prejudice from the re- 
marks at trial at the time the convening authority acted and the 
view that a desire to shore up the government’s case played an 
important role in the decision to withdraw the specification. 
Although Judge Brosman indicated that he did not consider that 
the second proceeding was precluded by the principle of double 
jeopardy, he voted for dismissal of the charges because of an- 
other error. 

12. 4 USCMA 341, 15 CMR 341. 
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intelligently conduct or cooperate in his own defense. 
When the presentation of the case on the merits had 
been completed, he instructed the court that if it found 
in the light of all the evidence that a reasonable doubt 
existed as to the mental capacity of the accused to under- 
stand the nature of the proceedings against him and to 
conduct or cooperate intelligently in his defense, the 
court should find the accused not guilty. The Court of 
Military Appeals found error. Pointing out the pro- 
cedure provided for in paragraph 122b whereby the 
record should be forwarded to the convening authority 
when the court-martial finds the accused unable to par- 
ticipate in his defense, the Court noted that instead, 
under the law officer’s instructions, what should have 
been no more than a delaying action became an avenue 
tofreedom. Without mentioning paragraph 67d’s refer- 
ence to a “motion to dismiss”, the Court noted that the 
Manual prescribes generally the procedure which should 
be followed. Approximately six months later, however, 
the Court in U. S. v. Williams”* did take express cog- 
nizance of the provisions of paragraph 67d. Rather 
than flatly overruling the Manual, the Court “inter- 
preted” the reference to a motion to dismiss as contem- 
plating a discontinuance of the hearing and not a 
dismissal of the action. 

In accordance with the views expressed in Lopez- 
Malave and Williams, therefore, a defense counsel at- 
tempting to raise before a court-martial the issue of 
the accused’s capacity to stand trial should limit himself 
to a motion for a continuance or a motion for a stay of 
proceedings. Even if the condition appears permanent, 
the most acceptable procedure would probably be to seek 
a continuance at trial and then to attempt to obtain an 
administrative dismissal from the convening authority. 
Although the opinion in U. S. v. Lopez-Malave is some- 
what ambiguous on this point, the apparent intention 
of the Court was that dismissal on grounds of a mental 
incapacity of a permanent nature should be carried out 
only through administrative proceedings.” 
167e. “A decision on [a motion raising a defense or objection] 
is an interlocutory “ matter.” 

Since Article 51 (b) of the Code provides that—with 
certain non-pertinent exceptions—the law officer’s rul- 
ing on interlocutory matters “shall be final and shall 
constitute the ruling of the court”, a literal reading of 
this portion of the Manual would leave in the hands 
of the law officer the determination of all questions 
involved in motions raising defenses or objections. Par- 
agraph 67e further provides, however, that “[i]f the 
motion raises a contested issue of fact which should 
properly be considered by the court in connection with 
its determination of the accused’s guilt or innocence, 
the introduction of evidence thereon may be deferred 
until evidence on the general issue is received.” The 
Court of Military Appeals in U. S. v. Ornelas ® noted 
that, on its face at least, the latter provision appeared 
to conflict with the other quoted portion of paragraph 


13. 5 USCMA 197, 17 CMR 197. 

14. U. S. v. Lopez-Malave, 4 USCMA 341, 344, 15 CMR 341, 344. 

15. Something intervening between the commencement and the end 
of a suit which decides some point or matter, but is not a final 
decision of the whole controversy. Black’s Law Dictionary, 4th 
Edition, 1951. 

16. 2 USCMA 96, 6 CMR 96, 
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. date.” 


67e. And the Court felt that it did not seem likely that 
the draftsmen of the Manual intended that the law 
officer be entrusted with final decision of issues of fact 
raised in connection with defenses and objections. Con- 
sequently, the Court concluded that where an accused 
raises a defense or objection which should properly be 
considered by the Court in its determination of guilt 
or innocence, and which resolves itself into a question of 
fact, that issue must be presented to and be decided by 
the Court pursuant to appropriate instructions. But 
where the issue is purely interlocutory or raises solely 
a question of law, it is within the sole cognizance of the 
law officer. The Court added that it does not matter 
whether the issue is submitted at the time the motion is 
made or at the conclusion of the case when the court 
is required to deliberate on the evidence. 

Although the test thus enunciated by the Court in 
U. S. v. Ornelas appears comparatively simple, the 
practical problem of distinguishing fact and law may 
present difficulties. Inasmuch as the validity of the 
defense raised in Ornelas—lack of jurisdiction—turned 
on the question of whether or not the accused had com- 
pleted the ceremony of induction into service, the issue 
was clearly one of fact. Since the Supreme Court and 
other federal courts had held that, under then applicable 
regulations, the oath ceremony constituted the turning 
point in the transition from civilian to military, the 
trial court was simply required to determine whether 
or not the accused had taken the oath. Under slightly 
different facts, however, the question might easily have 
become one purely of law. Thus, an Air Force board of 
review considered the case of an accused who also raised 
a defense of lack of jurisdiction on the grounds of mental 
incapacity because of drugs and alcohol on his enlistment 
Although standing alone this contention would 
probably have been sufficient to raise an issue of fact 
requiring resolution by the court, there was also undis- 
puted evidence that for at least a week subsequent to 
the enlistment date the accused had received benefits 
from the service and performed duties. The accused 
made no claim that he was incapacitated during this 
period. Under these circumstances, the board of review 
concluded that the jurisdictional issue did not involve 
any question of fact to be determined by the members 
of the court. As a matter of law, the accused had 
entered upon an enlistment, if not on the date of his 
enlistment, then at least during the short period there- 
after. 

A motion raising a defense or objection should thus be 
subjected to careful scrutiny. Although in many cases 
it may be relatively simple to determine whether the 
relevant issue * requiring resolution is one of fact or 
law, in other cases a rather extensive analysis of perti- 
nent statutes and court interpretation may be required 
in order to make the determination. 
171b. “The defense of res judicata is based on the rule that any 


issue of fact or law put in issue and finally determined by a court 

of competent jurisdiction cannot be disputed between the same 

17. ACM 5861, Stevens, 7 CMR 838. 

18. Determination of whether a factual issue is of a type which 
should be submitted to the court may involve difficulty. See, e. g., 
ACM 5796, Toreson, 8 CMR 676 (error for law officer to submit to 
court question of whether voluntary consent was given to search 
or whether search was authorized). 
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parties in a. subsequent trial even if the second trial is for another 
otense. ‘The accused, in a proper case, may assert an issue of 
fact finally determined by an acquittal as a defense. * * * A 
motion raising the defense of res judicata should ordinarily be 
mode after the prosecution has rested its case or later unless it 
con be shown at an earlier stage of the trial that the issue of fact 


® co: law in the case on trial and in the case relied upon to sustain 


the motion are the same. * * *’’ 


The sweeping language of paragraph 716 that “any 
i-sue of fact or law” finally determined may give rise 
‘») a defense of res judicata has been modified by the 

pinion of the Court of Military Appeals in U. S. v. 
mith.” Despite the unqualified language of the Man- 
al, the Court there noted the principle that res judicata 
oes not apply to an unmixed question of law.” Al- 
hough such abstract statement of the qualification thus 
nposed is simple, practical application of the concept is 
ften plagued with the extremely difficult task of deter- 
1ining what constitutes such an unmixed question of 
ww. 
Probably the best method of pointing up the difficulties 
eneountered in attempting to determine what constitutes 

n unmixed question of law is to look to the facts of the 
‘mith case itself. There the accused was being tried 
or the second time. Ata prior trial he had been tried 
or larceny of two letters. When the prosecution at 
hat trial had offered in evidence a confession admitting 
the larcenies in question and also admitting larceny of 
. package from the mails, however, the law officer—on 
the basis of undisputed facts—had excluded the con- 
fession on the grounds of lack of proper warning under 
Article 31, UCMJ. The evidence had indicated that one 
officer had originally warned the accused, and then an 
agent, who was not present during that warning, had 
subsequently interrogated him and obtained the con- 
fession without further warning. On those facts the 
law officer had ruled—erroneously, in the opinion of the 
Court of Military Appeals—that the agent who obtained 
the confession should have personally advised the ac- 
cused under Article 31 or should have been present and 
heard someone else do so. Since the prosecution had 
possessed no available substitute evidence, a motion for 
a finding of not guilty had then been granted. 

The trial which concerned the Court of Military Ap- 
peals in Smith—the accused’s second trial—had arisen 
from a later attempt to prosecute the accused for the 
other crime admitted in his original confession—the 
larceny of a package from the mails. Again the prose- 
cution had offered the same confession and the same 
evidence as to the warning given the accused. On this 
occasion, however, the law officer had admitted the con- 
fession and had overruled a defense objection that the 
ruling in the prior case was binding on the government. 
This ruling, the Court of Military Appeals concluded, 
was erroneous. After recognizing the principle that 
res judicata does not apply to an unmixed question of 
law, a majority of the Court pointed out that here more 
was involved. Here the law officer had “fitted the facts 
of this case to the law and [had] based his ruling on his 
belief that the facts established a failure on the 





19. 4 USCMA 369, 15 CMR 369. 
20. Citing U. S. v. Moser, 266 US 236, 69 L ed 262, 45 S Ct 66 
(1924). 





part of government agents to comply with the Code.” 

The lack of any sort of clearly definable standards for 
isolating an unmixed ruling of law manifested in Smith 
renders any attempt to generalize on the impact of the 
case on the Manual of doubtful validity. Since the law 
officer’s ruling there was based on undisputed facts, it 
clearly involved no factual determination. Rather it 
seemed to amount to a holding that, given fact A and 
fact B, rule of law C applies. If such a determination 
is to be excluded from the category of an “unmixed 
question of law”, little remains. Virtually any ruling 
in the course of one trial which is likely to be significant 
at a later trial—with the possible exception of purely 
procedural matters—would arise in a factual context of 
some sort. Consequently, although the Court has added 
a seemingly important qualification to the language of 
paragraph 71b, its present application of that qualifi- 
cation appears so restrictive as to render it of doubtful 
practical importance. 


173. ‘INSTRUCTIONS—a. Elements of the offense.—* * * [T]he 
law officer (president of a special court-martial) will instruct the 
court as to the elements of each offense charged. Information as 
to the elements of an offense may be obtained from the subpara- 
graphs entitled “Discussion” and ‘Proof’ which appear in the 
discussion of the punitive article under which the offense is 
charged. * * * The instruction may be given in the language of 


the applicable subparagraph * * *, 
a 


“ce. Additional instruction by law officer—(1) General.—The 
law officer is not required to give the court any instructions other 
than those required by Article 51¢ (73 a, b) [elements of offense 
and charge as to presumption of innocence, burden of proof, etc.]. 
However, when he deems it necessary or desirable, he may give 
the court such additional instructions as will assist it in making 
its findings. * * * The law officer may advise the court as to 
what offenses, if any, are included in an offense charged and the 
possible findings the court may make by way of exceptions and 
substitutions. * * *” 

Instructions to the court undoubtedly provide the 
greatest single source of controversy before the Court 
of Military Appeals and at the same time account for 
the greatest number of reversals. It is not surprising, 
therefore, that in the course of its frequent consideration 
of instructions the Court has substantially modified the 
comparatively simple above-quoted Manual statements. 
Because of the scope of the problem, however, only a 
comparatively brief outline will be attempted in this 
article. For more comprehensive discussions, reference 
should be made to articles appearing in the August 
1952 * and December 1953” JAG Journals. 

The Court of Military Appeals has so thoroughly 
repudiated any implication in the language of para- 
graph 73c that instructions are not required but only 
permissive as to lesser included offenses reasonably 
raised by the evidence that the subject merits little 
discussion at this time. Clearly, instructions on the 
elements of such included offenses are required.” And 
the failure to give them constitutes reversible error.” 
Nor are instructions on included offenses the only ones 





21. Forshee, “Instructions to Courts-Martial”. 

22. Bodziak, “Instructions by Law Officers”. 

23. See, e. g., U. S. v. Clark, 1 USCMA 201, 2 CMR 107; U. S. v. 
Baguex, 2 USCMA 306, 8 CMR 106; U. S. v. Robertson, 5 
USCMA 806, 19 CMR 102. 

24. Cases cited note 23, supra. 
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which may be required in a given case. When reason- 
ably raised by the evidence, for example, a law officer 
may be required to instruct—even in the absence of a 
defense request—on the effect of intoxication on specific 
intent * or knowledge; * on the question of insanity; ™ 
or on various defenses.” In like manner, in response 
to timely defense requests, he may be required to give 
additional instructions clarifying the meaning of other- 
wise adequate general instructions ” or on the effect of 
character evidence.” 

The language of paragraph 73a—indicating that in- 
structions may be given in the language of the applicable 
sub-paragraph—has similarly been subject to sharp 
modification by the Court of Military Appeals. Instruc- 
tions in the language of the subparagraph, “Proof’’, 
are adequate “only on the assumption that the sub- 
paragraph includes all of what [the Court of Military 
Appeals] determines to constitute the essential ingredi- 
ents of the offense under scrutiny, and no others” and 
“only in the absence of a justified request for elaboration 
and clarification.” ™ 

Cases involving the adequacy of instructions based 
upon the language of the Manual fall roughly into two 
categories: those in which the instructing officer merely 
quotes verbatim the subparagraph entitled “Proof” fol- 
lowing the Manual’s discussion of the offense in question ; 
and those in which he gives more extensive instructions 
in language quoted or paraphrased from the “Discus- 
sion” portion of the applicable paragraph. Instructions 
falling within the second category, where the Court has 
found the “Discussion” portion of the Manual inaccurate 
or inadequate, have been treated in this article under 
the discussion of the specific paragraph involved. In- 
sofar as cases falling within the first category are 
concerned, however, it should be noted that the court 
has held such instructions, taken from various para- 
graphs of the Manual, to be legally inadequate as to 
numerous offenses including missing movement,” assault 
upon a superior officer or superior petty officer,” willful 
disobedience of the lawful order of superior officer,” 
violation of a lawful general regulation,” cowardly con- 








25. See, e. g., U. S. v. Craig, 2 USCMA 650, 10 CMR 148; U. S. v. 
Drew, 1 USCMA 471, 4 CMR 63. 

26. See, e. g., U. S. v. Simmons, 1 USCMA 691, 5 CMR 119. 

27. See, e. g., U. S. v. Looff, 4 USCMA 36, 15 CMR 36; U. S. v. 
Biesak, 3 USCMA 714, 14 CMR 132. 

28. See, e. g., U. S. v. Ginn, 1 USCMA 453, 4 CMR 45 (self-defense) ; 
U. S. v. Heims, 3 USCMA 418, 12 CMR 174 (physical inability to 
obey); compare U. S. v. Latsis, 5 USCMA 596, 18 CMR 220 (in- 
struction on mental responsibility as precluding necessity of in- 
struction on physical incapacity arising from mental condition). 

29. See, e. g., U. S. v. Offley, 3 USCMA 276, 12 CMR 32 (meaning 
of “reasonable doubt’); U. S. v. Landrum, 4 USCMA 707, 16 
CMR 281 (clarification of general instruction on violation of 
order). See also U. S. v. Felton, 2 USCMA 630, 10 CMR 128. 

30. U. S. v. Phillips, 3 USCMA 137, 11 CMR 137. Compare U. S. v. 
Dodge, 3 USCMA 158, 11 CMR 158 (posture of evidence rendering 
requested instruction on character evidence unnecessary). 

31. U. S. v. Williams, 4 USCMA 241, 247, 15 CMR 241. 
U. S. v. Williams, 1 USCMA 231, 233, 2 CMR 137. 

32. Par. 166, U. S. v. Jones, 1 USCMA 276, 3 CMR 10. 

33. Par. 169a, U. S. v. St. Pierre, 3 USCMA 33, 11 CMR 33. 

34. Par. 1696, U. S. v. Simmons, 1 USCMA 691, 5 CMR 119. See 
also U. S. v. Wallace, 2 USCMA 595, 10 CMR 93; U. S. v. Majia, 
2 USCMA 616, 10 CMR 114. 

35. Par. 17la, U. S. v. Jett, 5 USCMA 476, 18 CMR 100. 
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duct before the enemy,” and involuntary manslaughter.” 
Where inadequacy has been found the Court has gen- 
erally based its finding on the failure of the “Proof” 
subparagraph to specify an essential element of the 
offense * or to define a technical term.” And the Court 
has rejected the argument that inclusion of the words 
“as alleged” is sufficient to cure the instructional | 
defect.” 

In addition to such holdings with respect to relatively 
specific offenses, the Court has held with respect to the 
two more general articles of the Code—Article 133, con- 
duct unbecoming an officer and gentleman,” and Article 
134, the General Article “—that instructions in the lan- 
guage of the “Proof” subparagraph fall “far short of 
providing a legally sufficient framework to guide the 
members of the Court in their deliberations as to the 
guilt or innocence of the accused.” 

In view of the broad scope of the problem of adequacy 
of instructions based upon the Manual, meaningful gen- 
eralization is extremely difficult. To some extent, how- 
ever, the Court itself appears to have summarized the 
problem in an opinion delivered about a year ago by the 
following observation with reference to the practice of 
“generally and unselectively reciting the elemental pro- 
visions of the Manual during the course of instructions”: 

«“* * * Tt is undeniable that the Manual for Courts- 
Martial is the most valuable tool available to the military 
lawyer. However, it should be recognized that it neces- 
sarily must and does treat of the general nature of 
various offenses, not of specific instances—that is, of 
broad considerations, not of today’s application at a 
trial. Often—perhaps usually—it is true that the terms 
of the Manual are sufficient to guide the court-martial 
during its deliberations; but, even as to this source’s 
most useful parts, it is best used as a beginning, not an 
end. Only a realistic and fair appraisal by the law 
officer of the evidence introduced during the course of 
the proceedings—in the light of the provisions of the 
Code and Manual, together with the language of the 
specification and that of the several service law officer 
aids—will result in a formulation of legal principles 
sufficient to submit all of the issues—and only these—to 
the fact finders for determination.” “ 


173c (2). “* * * [The law officer] will cause all proposed in- 
structions to be marked for identification and appended to the 


36. Par. 178e, U. S. v. Soukup, 2 USCMA 141, 7 CMR 17. See also 
U. S. v. Gilbertson, 1 USCMA 465, 4 CMR 57 (under 1949 
Manual). 

37. U. S. v. Grossman, 2 USCMA 406, 9 CMR 36; U. S. v. Johnson, 
3 USCMA 209, 11 CMR 209. 

38. See, e. g., U. S. v. Simmons, 1 USCMA 691, 5 CMR 119 (knowl- 
edge that person issuing order was superior officer); U. S. v. 
Soukup, 2 USCMA 141, 7 CMR 17 (acts of cowardice the product 
of fear). 

39. See, e. g., U. S. v. Grossman, 2 USCMA 404, 9 CMR 36 (inter 
alia, failure to differentiate degrees of manslaughter); U. S. v. 
Jones, 1 USCMA 276, 3 CMR 10 (failure to define ““movement”’, as 
well as lack of essential element). Compare U. S. v. McDonald, 
6 USCMA 575, 20 CMR 291 (sua sponte definition of “apprehen- 
sion not required”’). 

40. Cases cited notes 38 and 39, supra. 

41. U.S. v. Welch, 1 USCMA 402, 3 CMR 136. 

42. U. S. v. Howard, 2 USCMA 519, 10 CMR 17. See also U. S. 
v. Avery, 1 USCMA 533, 4 CMR 125 (assault with intent to 
murder); U. S. v. Lookinghorse, 1 USCMA 660, 5 CMR 88. 

43. U. S. v. Howard, 2 USCMA 519, 10 CMR 17, 19. 

44. U. S. v. Jett, 5 USCMA 476, 18 CMR 100, 102. 
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record of trial for the consideration of the convening authority. 
The law officer may permit counsel to present argument upon pro- 
posed instructions * * * and, as a general rule, such argument 
will not be recorded. However, the law officer may direct that 
ony argument, or part thereof, made upon a proposed instruction 
be recorded, transcribed, marked for identification, and appended 
te the record of trial for consideration of the convening authority.” 
Despite the fact that the quoted portion of the Manual 
contemplates that hearings on proposed instructions 
c-dinarily will not be recorded, the Court of Military 
ppeals in U. S. v. Lampkins * apparently adopted a 
yntrary view. Following the completion of arguments 
t trial in that case, defense counsel had requested a 
onference with the law officer. “Inferentially” it ap- 
eared to the Court of Military Appeals that the subject 
£ discussion had concerned the giving of certain in- 
tructions. Since the proceedings were not made a part 
f the record, however, the Court was left uninformed 
s to whether a particular instruction—which the Court 
ound was erroneous—had been requested by defense 
ounsel. As a result, the Court was forced to place the 
ole responsibility for the error on the law officer. 
Without referring to the provisions of paragraph 73c 
(2), the Court went on to observe that “during the trial 
he better practice is to record all matters which in any 
vay affect the proceedings.” 

As a practical matter, the change effected in the 
Manual in Lampkins will probably not prove too sig- 
nificant. Had the trial record followed the form set 
forth in the Trial Guide “ and provided for by paragraph 
73e (2) for an unrecorded conference dealing with pro- 
posed instructions, there would have been no doubt left 
is to what instructions were requested. All additional 
instructions proposed would have been appended to the 
record, and the Court would probably not have paused 
to criticize the procedure adopted. Moreover, the Court 
itself does not appear to have given unqualified ad- 
herence to its broad declaration that “all matters which 
in any way affect the proceedings” should be recorded. 
Thus, in an opinion “ rendered only slightly more than 
a month after Lampkins, the Court noted with approval 
a Manual provision—somewhat similar to paragraph 
73¢e (2)—providing that out-of-court hearings between 
law officer and counsel on matters other than proposed 
instructions ordinarily will not be recorded.” 


1 76a (8) “The maximum authorized punishment may be imposed 
for each of two or more separate offenses arising out of the same 
act or transaction. The test to be applied in determining whether 
the offenses of which the accused has been convicted are separate 
is this: The offenses are separate if each offense requires proof of 
an element not required to prove the other. * * *” 


The test described above has been called the “separate 
element” test by the Court of Military Appeals. It is 
still a valid rule to be applied in most cases, but as the 
Court has pointed out in U. S. v. Davis,” the results of 
this test cannot be considered conclusive in every fact 
situation. Under varying circumstances the Court has 
applied completely different tests: “duality of duty”; ” 


45. 4 USCMA 31, 15 CMR 31. 

46. Appendix 8a, Manual for Courts-Martial, 1951, p. 515. 
47. U. S. v. Ransom, 4 USCMA 195, 15 CMR 195. 

48. Paragraph 57g (2). 

49. 2 USCMA 505, 10 CMR 3. 

50. U. S. v. Soukup, 2 USCMA 141, 7 CMR 17. 
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“material facts”;™ “legal norms or standards”; ~ and 
“intent of Congress”.” Since the applicability of these 
additional tests is dependent primarily upon the facts 
of each case, no attempt will be made to analyze them 
in the present article. For a full discussion of the 
various tests, see the article on Multiplicity in the July 
1955 JAG Journal.” 


192. ‘“tORDERING REHEARING.—If the convening authority dis- 
approves the findings of guilty and the sentence of a court- 
martial he may, except where there is lack of sufficient evidence 
in the record to support the finding, order a rehearing, in which 


case he shall state the reasons for disapproval (Art. 63a). * * * 
ok Ok Ok 


“If the convening or higher authority finds the original proceed- 
ings to be invalid because of lack of jurisdiction (8) or failure of 
the charges to allege any offense cognizable by courts-martial 
(68b), such authority will, in his action, state the basis for declaring 
the proceedings invalid. For form, see appendix 14. In such a 
case ANOTHER TRIAL may be directed and such trial is not subject 
to the restrictions prescribed by Article 63b. However, such a 
case should be referred to a court none of whose members has 
participated in the former trial.” [Emphasis supplied.] 

In U. S. v. Padilla,” the Court of Military Appeals 
eliminated a substantial part of the seemingly clear 
distinction drawn in the quoted provision of paragraph 
92 between a convening authority’s action in ordering 
a “rehearing” for procedural error and his action in 
ordering “another: trial” for jurisdictional error. 
There “another trial” had been held following a con- 
vening authority’s determination that the original court- 
martial lacked jurisdiction. The Court of Military 
Appeals concluded, however, that the original court- 
martial had possessed jurisdiction. Nevertheless, a 
majority “ of the Court concluded that legal effect could 
be given to the new proceedings. Only as to one accused 
who had been acquitted at the original trial was the 
retrial improper. 

Judge Latimer’s concurring opinion probably ex- 
presses best the somewhat limited degree of conflict 
between the opinion in Padilla and the present Manual 
language. Conceding for the purposes of argument that 
the writers of the Manual attempted to distinguish 
between a rehearing based on procedural error and 
“another trial” based on lack of jurisdiction, he indicated 
that he would not perpetuate the distinction. He would 
designate any retrial as a rehearing. Where such a 
second trial followed a correct determination of lack of 
jurisdiction, however, he added that it would not be a 
rehearing in the sense of trying the issues a second time, 
as the first trial would be a nullity and there would 
be no carry-over to the subsequent hearing. 

In practical effect, therefore, the opinion in Padilla 
has eliminated possible differences in legal consequences 
which the language of paragraph 92 might otherwise 





51. U. S. v. Larney, 2 USCMA 563, 10 CMR 61. 

52. U.S. v. Beene, 4 USCMA 177, 15 CMR 177. 

53. U. S. v. Johnson, 5 USCMA 297, 17 CMR 297. 

54, Guy, “Multiplicity”. 

55. 1 USCMA 603, 5 CMR 31. 

56. This should be distinguished from a “new trial” within the 
meaning of Article 73, UCMJ. Such a “new trial’ may be 
granted on the grounds of newly discovered evidence or fraud on 
the court and is in no way dependent on any jurisdictional defect. 

57. Brosman, J., and Latimer, J. 
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permit to flow from the label attached by a convening 
authority to a retrial. Clearly, the power of the second 
court is not dependent upon what the convening author- 
ity purports to do but rather upon what he in fact has 
power to do. Where a convening authority orders “an- 
other trial’ on the basis of an erroneous conclusion that 
the original court-martial lacked jurisdiction, the sub- 
sequent proceedings will be treated as a “rehearing” in 
the sense of paragraph 92 and Article 63 of the Code.” 
Conversely, it would appear that where a convening 
authority orders a “rehearing” on the basis of an 
erroneous conclusion that the original court-martial 
possessed jurisdiction, the subsequent proceedings will 
be free of the restrictions imposed on a “rehearing” by 
Article 63 of the Code. 


194a (2) “*[When records of special and summary courts-martial 
not involving a bad conduct discharge are forwarded to him for 
review,] the officer having supervisory authority may, in the 
interest of justice, set aside in whole or in part findings of guilty 
and the sentence, and thereupon restore any rights, privileges, 
and property affected by that part of the sentence set aside; he 
may mitigate or suspend any part or amount of the unexecuted 
portion of the sentence. 

“The officer having supervisory authority may bring any fatal 
error to the attention of the convening authority or his successor. 
If warranted by the circumstances, he may advise the convening 
authority that he has the power to withdraw his previous action, 
disapprove the findings of guilty and the sentence, and either 
direct a rehearing or dismiss the charges pursuant to Article 


63. * * *" 

Insofar as the quoted language of Paragraph 94a (2) 
would appear to limit a supervisory authority to the 
action described and by implication to deny him the 
right to order a rehearing in cases not involving bad 
conduct discharges, the Manual has been modified by 
the Court of Military Appeals in U. S. v. Frisbee.” 
Actually, no square holding in point was rendered. On 
its facts, the case involved a bad conduct discharge, and 
the Court of Military Appeals concluded that the lan- 
guage of paragraph 94a (3)—applicable to cases involv- 
ing bad conduct discharges—clearly authorized the 
supervisory authority to order a rehearing.” But the 
board of review in Frisbee, in ruling that the supervisory 
authority was without power to order a rehearing, had 
relied upon the quoted language of paragraph 94a (2). 
Consequently, a majority of the Court felt it appropriate 
to point out that—assuming the provisions had been 
involved—the board of review had interpreted them too 
narrowly. In the Court’s view the power to direct a 
rehearing is implicit in the authority which the Manual 
grants to the supervisory authority to set aside in whole 
or in part the findings of guilty and the sentence. 


1100a ‘“* * * [A board of review] shall affirm only such findings 
of guilty or such part of a finding of guilty as includes a lesser 
included offense, and the sentence or such part of the sentence, as 
it finds correct in law and fact and determines, on the basis of 
the entire record, should be approved. * * *” 

1105a ““* * * The power to commute, that is to change a punish- 


58. See also Miller, CGCM 9777, 6 CMR 493. 

59. 2 USCMA 293, 8 CMR 93. 

60. Accord: U. S. v. Wyatt, 2 USCMA 647, 10 CMR 145; U. S. v. 
Freeman, 3 USCMA 71, 11 CMR 71, 
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ment to one of a different nature, may be exercised by the President 
and by the Secretary of a Department (or such Under Secretary o 
Assistant Secretary as may be designated by him). * * *’’ 

Read together, the two quoted provisions of the Man. 
ual clearly deny to boards of review the power to coni- 
mute a sentence—i. e., to substitute a lesser penalty of a 
different nature for the one imposed by the court-martial. 
In U. S. v. Bigger," however, the Court of Military 
Appeals enunciated a significant exception to this gen- 
eral proposition: Should a board of review in a case 
involving a death sentence find facts which would make 
a death penalty illegal, it may change the sentence to 
confinement, even though such a change amounts to 
commutation. Thus, in Bigger the Court upheld the 
action of a board of review in reducing a finding of 
premeditated murder to one of unpremeditated murder 
and at the same time commuting a death sentence to dis- 
honorable discharge and confinement at hard labor for 
life. 

Although the doctrine announced in Bigger retains 
great significance, it has been carefully limited by the 
Court to situations in which the sentence, as a result 
of reduced finding, becomes illegal. In U.S. v. Free- 
man,” for example, two accused were each convicted of 
two specifications of rape—a capital offense—and sen- 
tenced to death. After affirming one specification and 
reducing the finding of guilty as to the other specifica- 
tion to a non-capital offense in each case, the board of 
review affirmed the death sentences and forwarded to 
the Judge Advocate General a recommendation for 
commutation to life imprisonment. The Court of Mili- 
tary Appeals concluded that the board had acted prop- 
erly. In the Court’s view, only two other alternatives 
had been open to the board: to affirm the death sentence 
without any clemency recommendation; or to direct a 
rehearing, if the sentence could not be justified upon 
the affirmed findings. Since the death sentence was 
legal on the basis of the findings affirmed, the Court 
indicated that the board, as a matter of law, could not 
change the sentence. As a result, the exception created 
by Bigger remains narrowly circumscribed. Only in the 
limited factual situation there presented does the Court 
appear to have altered the Manual so as to grant to 
boards of review the power of commutation. 


Vive “eo 9 6 

‘““* * * Although it is not required that officers designated to 
represent the parties in taking oral or written depositions be 
legally qualified lawyers, if the officer appointed to represent the 
Prosecution is qualified in the sense of Article 27, the officer 
detailed to represent the defense must have at least equivalent 
qualifications under the provisions of that article. * * *"’ 


In U.S. v. Drain,“ the Court of Military Appeals held 





61. 2 USCMA 297, 8 CMR 97. 

62. See also U. S. v. Kunak, 5 USCMA 346, 17 CMR 346 (premedi- 
tated murder case returned to board of review for possible affirm- 
ance of unpremeditated murder and affirmance of appropriate 
sentence). 

63. 4 USCMA 76, 15 CMR 76. See also U. S. v. Voorhees, 4 USCMA 
509, 542, 16 CMR 83, 116 (opinion of Latimer, J.); U. S. v. 
Cavallaro, 3 USCMA 653, 655, 14 CMR 71, 73. For a contrary 
Army board of review interpretation of U. S. v. Bigger rendered 
prior to the Court’s later interpretation, see Washington, CM 
362541, 11 CMR 388. 

64. 4 USCMA 646, 16 CMR 220. 
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that, insofar as general courts-martial were concerned, 
the above-quoted sentence conflicted with the overriding 
policy of Article 27, UCMJ, which provides that the 
counsel in a GCM must be certified as competent lawyers 
by the appropriate Judge Advocate General. The lan- 
guage is still correct when applied to special and sum- 
mary courts-martial, but no deposition is admissible in 
a general court-martial unless the counsel representing 
the government and the accused have been properly 
certified under Article 27b, UCMJ. 

°122a “* * * If in the light of all the evidence, INCLUDING 
‘HAT SUPPLIED BY THE PRESUMPTION OF SANITY, a reasonable 
doubt as to the mental responsibility of the accused at the time 
of the offense (120b) remains, the court must find the accused not 
juilty of that offense. * * *'’ (Emphasis supplied) 

The issue of insanity was raised in U. S. v. Biesak,® 
ind the law officer included the substance of the above- 
juoted sentence in his instructions on this defense. 
\n objection was raised by the defense that the empha- 
ized portion of the sentence was inconsistent with 

Article 51 (¢), UCMJ which provides that any guilt of 
the accused must be “established by legal and competent 
evidence beyond a reasonable doubt.” The defense 
argued that a presumption does not constitute “legal 
and competent evidence”, and therefore that the in- 
struction was materially prejudicial to the rights of the 
accused. 

The Court agreed with the defense, in part, in that 
it had doubts that a presumption could supply evidence. 
It was of the opinion, however, that in this case, reading 
the instructions as a whole, the real meaning conveyed 
to the court by the law officer in this questioned portion 
of the instruction, was correct. This merely advised the 
Court members that they could “properly consider all of 
the evidence in the light of the human experience that 
most men are sane.” To avoid confusion in the future, 
the Court recommended that this emphasized portion be 
explained in the manner above rather than in the specific 
words of the Manual. 


1122b; 157d 


No specific parts of the above noted paragraphs have 
been set forth for the reason that the Court of Military 
Appeals has not found them inconsistent with the Code. 
Nevertheless, the Court has determined that these para- 
graphs do not set forth the procedural rules governing 
the issue of insanity with sufficient clarity. In U.S. Vv. 
Williams ® the Court outlined what it considered the 
basic rules to follow in handling, from a procedural 
standpoint, the two separate insanity situations—in- 
sanity at the time of trial and insanity at the time of 
the offense. 

Insanity at the time of the trial is always an inter- 
locutory ruling, and therefore the ruling of the law 
officer or president of a special court-martial is final 
unless there is an objection. One difficulty with the 
Manual provisions, the Court determined, is that they 
fail to distinguish between the procedure to be followed 
on these two very different insanity issues. Since the 





65. 3 USCMA 714, 14 CMR 132. See also U. S. v. Walters, 3 
USCMA 732, 14 CMR 150. 


66. 5 USCMA 197, 17 CMR 197. 


trial proceedings must be postponed if the accused is not 
sane at the time of trial, the Court stated: “* * * 
when insanity which merely bars proceedings is raised 
it becomes the first order of business, and other issues 
should wait until that one has been decided.” This 
means that, after such an issue has been raised and 
available evidence presented, the law officer or SPCM 
president must rule one way or the other on the matter. 
Since if there is no objection the ruling becomes final, 
the Court recommended that after the law officer an- 
nounces his ruling he should instruct the members of the 
Court “to better enable them to understand the question 
they are to determine and the manner in which it is to 
be determined.” If a member does object, the Court 
continued, further instructions should be given, before 
the court is closed, to guide the members in disposing of 
this interlocutory question. 

Assuming that the above problem of insanity at the 
time of trial is not present but that the defense of 
insanity at the time of the offense is raised, the latter 
issue normally will be decided once and for all by the 
court members when they deliberate on the findings 
as to the charge and specification. In such a case, the 
law officer or SPCM president will instruct the court 
on this issue along with his instruction on the substan- 
tive elements of the offense. 

Although the court was of the opinion that this issue 
should normally only be presented for determination 
once, it realized that under some circumstances the 
issue might also be raised as an interlocutory question. 
For example, if the evidence of insanity would consume 
only a short time as compared with the remainder of 
the evidence it might be properly determined as an 
interlocutory ruling. The court pointed out, however, 
that unless the preliminary ruling, in this case, was in 
favor of the accused, it would be final, but of neces- 
sity would have to be again submitted to the court in 
their determination of guilt or innocence of the accused. 
In any preliminary ruling by the law officer on this 
issue, after his decision is announced and an objection 
raised, the court concluded that he should instruct the 
members “on the narrow issue then involved and care 
should be exercised not to confuse the finding then to be 
made with the merits. Ordinarily, the test for insanity, 
the burden of proof, reasonable doubt, and similar items 
will be the same in both instances, but the percentage of 
votes will vary.” 

The most complex problem in this area arose in the 
Williams case—a situation in which both issues of in- 
sanity were involved. In such a case the court pointed 
out that it is very important to keep the two insanity 
issues separate in the minds of the court members. If 
the above rules are followed the court was of the opinion 
that these issues can be expeditiously handled and “when 
the case is finally submitted for a finding of guilty or 
innocence, only the issue of mental responsibility should 
confront the court members.” 


1124. “After consideration of the record as a whole, if it appears 
to the convening authority or higher authority that a reasonable 
doubt exists as to the sanity of the accused, he should disapprove 
any findings of guilty of the charges and specifications affected by 
such doubt and take appropriate action with respect to the sen- 
tence. * * *” 
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Although this paragraph has not been modified by 
any decision of the Court of Military Appeals, an inter- 
pretation of the term “higher authority” was made in 
U. S. v. Burns,” which is worthy of note. In that case 
the Court, in reversing a contrary interpretation of this 
term by a board of review, held that “higher authority” 
in this paragraph includes boards of review as well as 
the Court of Military Appeals. This authorizes these 
reviewing authorities to consider freely, in their con- 
sideration of a case, medical reports on the sanity of the 
accused even though such reports were submitted after 
the trial was completed. 


vias. “S 8 ® 

“Confinement on bread and water involves confinement in a 
place where the prisoner can communicate with no unauthorized 
person, the daily rations to consist solely of bread and water 
except that, while serving such a sentence, no accused shall be 
deprived of a full ration for a period longer than three consecutive 
days. Courts-martial shall exercise care and discretion in adjudg- 
ing sentences of confinement on bread and water or diminished 
rations. Such sentences shall not be adjudged in excess of 30 
days. * * *” 

The Court of Military Appeals in U. S. v. Wappler® 
held that no court-martial could “adjudge confinement 
on bread and water for personnel other than those ‘at- 
tached to or embarked in a vessel’, but (2) a court- 
martial of any service may impose confinement on 
bread and water in cases involving personnel ‘attached 
to or embarked in a vessel’, for a ‘period not to exceed 
three consecutive days’. To the extent to which para- 
graphs 125 and 127c of the Manual are in conflict with 
this construction of the Code, they are without sanction 
of law and must fall * * *.” The basis for this holding 
was that any such confinement on bread and water in 
excess of three days conflicted with Article 55 of the 
Code which forbids cruel and unusual punishments. The 
Wappler decision does not affect the powers of the 
commanding officer under Article 15 in respect to con- 
finement on bread and water. 

1 127¢ ‘Maximum punishments.—* * * 

“The table [of maximum punishments], which lists the maxi- 
mum punishment in terms of confinement or forfeiture, or both, 
contains no reference to lesser forms of punishment, such as hard 
labor without confinement, restriction to limits, or detention of 
pay, which are appropriate for many minor offenses. UNLESS 
DISHONORABLE OR BAD CONDUCT DISCHARGE IS ADJUDGED, 
the court in its discretion may substitute at the following rates 
other punishments for those listed in the table: [of maximum 
punishments] * * *'' (Emphasis supplied) 


The emphasized portion of paragraph 127c quoted 
above was originally treated by Navy boards of review 
as indicating that “where a dishonorable or bad conduct 
discharge has been imposed, the court is without dis- 
cretion or legal power to substitute equivalent punish- 
ments.” Thus, the boards concluded that sentences 
adjudging punitive discharges were illegal where they 
also included solitary confinement on bread and water “ 


67. 2 USCMA 400, 9 CMR 30. 

68. 2 USCMA 393, 9 CMR 23. 
647, 10 CMR 145. 

69. NCM 136, Kenadek, 4 CMR 454, 455. 

70. NCM 136, Kenadek, 4 CMR 454, 455. 


See also U. S. v. Wyatt, 2 USCMA 
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or restriction.” Although the Court of Military Appeals 





has agreed that a court-martial cannot use the Table of 
Equivalent Punishments to sustain a sentence involving 
a punitive discharge, the Court has disagreed with the 
further conclusion that punishments listed in the Table 
of Equivalent Punishments cannot be imposed in com- 
bination with punitive discharges. Rather, the Court 
has adopted the viewpoint that a court-martial may im- 
pose—in combination with a punitive discharge and 
within the limits established by the Code for the various 
types of courts—“a lesser punishment even though it is 
known not to be equivalent” to the maximum punishment 
authorized by the Table of Maximum Punishments.” 
Where the Table of Maximum Punishments authorized 
six months confinement and a bad conduct discharge, for 
example, the Court concluded that a sentence by a 
special court-martial imposing a bad conduct discharge 
and restriction for two months was legal.” The Court 
noted that the situation was one “where the sentence 
imposed was lesser and its imposition was not contrary 
to paragraph 127 of the Manual as the authority to 
impose restraint springs from other provisions of the 
Code and the Manual.” Such “other provisions” in- 
cluded Article 19, which permits a special court-martial 
to impose any punishment not forbidden by the Code, 
with certain exceptions which do not include restriction; 
and paragraph 126g of the Manual, which states that 
there is no limitation as to the court which may adjudge 
restriction but that it will not be adjudged in excess of 
two months. 

As a consequence of the viewpoint adopted by the 
Court, use of the Table of Equivalent Punishments 
appears restricted for practical purposes to cases in 
which the sentence includes hard labor without confine- 
ment, restriction, detention of pay, or a combination of 
the various authorized punishments, for a period of time 
in excess of the maximum period for which confinement 
or forfeitures may be imposed. Only in such cases 
would use of the table appear necessary to sustain the 
legality of the sentence. And only then would the re- 
striction on its use in combination with a punitive dis- 
charge become operative. 
1127c. ‘Table of Maximum Punishments Section A 

**_* * 


92 “Violating or failing to obey any lawful general order or 
regulation.” 

“Knowingly failing to obey any other lawful order.° 

** * 
‘5 The punishment for this offense does not apply in those cases wherein 
the accused is found guilty of an offense which, although involving a 
failure to obey a lawful order, is specifically listed elsewhere in this table."’ 


In U.S. v. Buckmiller ® the Court of Military Appeals 
pointed out that the language of Footnote 5 is “exceed- 
ingly ambiguous” and that a “technical and entirely 
literal interpretation” of the footnote would lead to a 
conclusion that in no case could an accused be convicted 


71. NCM 4-53-S-64 Benson (unpublished), 23 Jan 1953. 

72. U. S. v. Benson, 3 USCMA 351, 353, 12 CMR 107. 

73. U. S. v. Benson, 3 USCMA 351, 353, 12 CMR 107; see also U. S. 
v. Austin, 3 USCMA 433, 12 CMR 189; U.S. v. O’Shea, 3 USCMA 
434, 12 CMR 190. 

74. U. S. v. Benson, 3 USCMA 351, 353, 12 CMR 107. 

75. 1 USCMA 504, 4 CMR 96. See also U. S. v. 
USCMA 510, 4 CMR 102. 
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of knowingly failing to obey a lawful order under Ar- 


ticle 92 if the circumstances of the offense also involved, 
in any way, “failing to go to * * * the appointed place 
of duty” under Article 86. Consequently, the Court at- 
tempted to avoid such a result by adoption of a somewhat 
more reasonable test for determining the applicability 
f Footnote 5. Although Buckmiller and other early 
pinions evidenced some disagreement among the judges 
is to what constituted an appropriate test, it now 
ippears settled that the footnote is interpreted “to re- 
juire a comparison of the gravamen of the offense set 
ut in the specification with the charge it is laid under 
and other articles under which it might have been laid.” * 
Application of this judicially created standard has in- 
volved certain difficulties—particularly in cases which, 
like Buckmiller, involve an offense which might be 
treated as a failure to go to an appointed place of duty. 
In such cases the Court has focused on whether or not 
the gravamen of the offense disclosed has been “a know- 
ing failure to obey the direct, personal order of a 
superior.” “ Where it has been such a personal order, 
the Court has found the footnote inapplicable despite 
the fact that the acts alleged might also be interpreted 
to constitute a violation of Article 86.% And the Court 
pointed out in one opinion that it is “undeniable that a 
superior officer may, by supporting a routine duty with 
the full authority of his office, lift it above the common 
ruck—and thus remove the failure to perform it from 
within the ambit of Article 86 (1) * * *.”” On the 
other hand, where a purely general order has been in- 
volved, the Court appears to have confined its analysis 
to a determination of the question of whether or not 
one offense is closely related to another.” 


1127c. Section B 

“If an accused is found guilty of an offense or offenses for 
none of which dishonorable or bad conduct discharge is authorized, 
proof of two or more previous convictions will authorize bad 
conduct discharge AND forfeiture of all pay and allowances AND 
if the confinement otherwise authorized is less than three months, 
confinement at hard labor for three months. * * * [Emphasis 
supplied] 

In U. S. v. Prescott,” the Court of Military Appeals 
held that the quoted portion of paragraph 127c does 
not require that courts, reviewing authorities, and boards 
of review, in their application of permissible additional 
punishments under Section B, adjudge a bad conduct dis- 
charge as a condition precedent to the imposition of 
forfeitures and confinement. Despite Army and Air 
Force board of review decisions to the contrary,” the 





76. U. S. v. Buckmiller, 1 USCMA 504, 506, 4 CMR 96. 
U. S. v. Loos, 4 USCMA 478, 480, 16 CMR 52. 

77. Cases cited notes 75 and 76, supra. See also U. S. v. Larney, 
2 USCMA 563, 10 CMR 61; U. S. v. McKnight, 4 USCMA 190, 15 
CMR 190. 

78. U.S. v. Buckmiller, 1 USCMA 504, 4 CMR 96; U.S. v. McNeeley, 
1 USCMA 510, 4 CMR 102. See also U. S. v. Larney, 2 USCMA 
563, 10 CMR 61 (order of commanding officer of receiving station 
to report to training station). 

79. U. S. v. Loos, 4 USCMA 478, 480, 16 CMR 52 (holding that 
footnote inapplicable since only routine duty involved). 

80. U. S. v. Yunque-Burgos, 3 USCMA 498, 138 CMR 54 (wearing 
civilian clothing); U. S. v. Lowe, 4 USCMA 654, 16 CMR 228 
(carrying over-sized knife). 

81. 2 USCMA 122, 6 CMR 122. 

82. U. S. v. Boozer, 4 BR 309; ACM S-1599, MacDonald, 1 CMR 
748. 


See also 


Court held that the word “and” might be interpreted to 
mean “or” and that the listed punishments are author- 
ized severally. Presumably, a similar interpretation 
would apply to the provision added to Section B in 
1954 authorizing dishonorable discharge “and’’ total 
forfeitures “and” confinement for one year upon proof 
of three or more previous convictions within the 
preceding year. 

1140a. Confessions and Admissions. 

“es * * 


“Tp. 2491 * * * Some instances of coercion, unlawful influence, 
and unlawful inducement in obtaining a confession or admission 
are: * * * 


“During an official investigation (formal or informal) in which 
the accused is a person accused or suspected of the offense, 
obtaining the statement by interrogation or request without giving 
a preliminary warning of the right against self-incrimination— 
except when the accused was aware of that right and the state- 
ment was not obtained in violation of Article 31b.” 

Although the Court of Military Appeals has in no 
sense overruled the quoted provision of the Manual, 
the Court has added a significant qualification to that 
provision by providing that an “official investigation” 
must be taken to mean an “official military investiga- 
tion.” * The Manual provision itself represented an 
effort on the part of the framers to expand Article 31 
of the Code, which provides that “[n]o person subject 
to this Code” shall interrogate or request a statement 
from an accused without proper warning. In the view 
of the framers, it appeared “both logically and morally 
indefensible * * * to require that the accused be 
[warned] when he is interrogated or requested to make 
a statement by persons who are subject to the Code, but 
to dispense entirely * * * with such a requirement 
when he is interrogated or requested to make a statement 
by persons (who may be military investigators) who 
are not subject to the Code.” * 

By the Court’s interpretation requiring an official 
military investigation it is possible to achieve the result 
which the framers were apparently seeking to attain— 
i. e., to prevent negation of the warning requirement 
by the use of investigators not subject to the Code— 
and at the same time to avoid placing undue burdens on 
civilian authorities conducting independent investiga- 
tions. Thus, the Court noted that if civilian authorities 
function “in any sense as an instrument of the military, 
then the duty arises to furnish sound advice concerning 
the provisions of Article 31.” Otherwise, such authori- 
ties are not required to do so—and their failure to do so 
will not operate to deprive the court-martial of any 

statement they may secure. 


1140a. [p. 250] 
oe * 


“The ruling of the law officer (or of the special court-martial) that 
a particular confession or admission may be received in evidence 
is not conclusive of the voluntary nature of the confession or 


admission. Such a ruling merely places the confession or 





83. E. O. 10565, 28 Sep 1954, November 1954 JAG Journal, p. 23. 

84. U. S. v. Grisham, 4 USCMA 694, 16 CMR 268. 

85. Legal and Legislative Basis, MCM, 1951, pp. 215, 216. See also 
Hallgarten, Extra-Judicial Conf . and Admissions as Evi- 
dence in Courts-Martial, JAG Journal, September 1955, pp. 14, 
15. 
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admission before the court, that is, the ruling is final only on the 
question of admissibility. Each member of the court, in his delib- 
eration upon the findings of guilt or innocence, may come to his 
own conclusion as to the voluntary nature of the confession or 
admission and accept or reject it accordingly. He may also 
consider any evidence adduced as to the voluntary or involuntary 
nature of the confession or admission as affecting the weight to 
be given thereto.” 

In U. S. v. Dykes, the Court of Military Appeals de- 
termined that this procedure outlined in paragraph 140a 
conflicted with the provisions of Article 51, UCMJ. In 
this regard the Court stated: * 

“It is believed that this wording only imperfectly 
embodies the intendment of the Code. The statement 
is wholly correct in suggesting that the law officer’s 
ruling is final as to admissibility—but definitive only 
as to that. However, the succeeding sentence, indicat- 
ing that each member may ‘accept or reject’ the con- 
fession or admission, suggests in some degree that 
admissibility may properly be the subject of relitigation 
by the court—a reading which would, of course, con- 
tradict impermissibly the Code’s purport. The pas- 
sage’s final sentence, however, contains the gist and 
kernel of the court’s role in the area of voluntariness— 
once the law officer had admitted in evidence an extra- 
judicial statement. That function is simply to deter- 
mine—in the light of all the evidence bearing on 
voluntariness—what weight, if any, should be accorded 
the statement. We must emphasize that any inter- 
pretation of the Manual which authorized court members 
to extend their action beyond that function would be 
invalid as conflicting with the Uniform Code.” “ 

The principal area in which the opinion in Dykes will 
probably prove of significance is in those cases where 
the evidence on the voluntariness of a confession ad- 
mitted into evidence is marginal, but the evidence as to 
the truthfulness of the confession is strong. Under 
such circumstances the procedure contemplated by the 
Manual would require the court members to reject the 
confession entirely if they concluded that it had been 
given involuntarily. The Court’s decision, however, will 
permit them to consider the confession as competent 
evidence. Only on appeal will the accused be again 
permitted to dispute admissibility. 


1150b “* * * 


“The prohibition against compelling a person to give evidence 
against himself relates only to the use of compul in obt 
from him a verbal or other communication in which he expresses 
his knowledge of a matter and does not forbid compelling him to 
exhibit his body or other physical characteristics as evidence 
when such evidence is material. Consequently, it is not a viola- 
tion of the prohibition to order a person (including an accused) 
to expose his body for examination by the court or by a physician 
who will later testify as to the result of his examination. Upon 
refusal to to hey the order, the person's clothing may be removed 








86. 5 USCMA 735, 19 CMR 31; For a more extended discussion of 
this subject see “Extra Judicial Confessions and Admissions as 
Evidence in Courts-Martial” by LT Hallgarten in the August 
and September 1955 JAG Journals. 

87. Without doing so expressly, this opinion apparently overrules an 
earlier holding in U. S. v. Davis, 2 USCMA 505, 10 CMR 3, that 
the law officer committed non-prejudicial error when he failed to 
instruct that each court member might determine the issue of 
voluntariness for himself. 


JAG JOURNAL 





by force. Also, the prohibition is not violated by requiring a 
person (including an accused) to try on clothing or shoes, to place 
his feet in tracks, to make a sample of his handwriting, to utter 
words for the purpose of voice identification, or to submit to 
having fingerprints or a sample of his blood taken." 

In U.S. v. Rosato™ and U. S. v. Eggers® the Court 
of Military Appeals held that part of paragraph 150b 
supra, which concerns submission of samples of hand- 
writing to be in conflict with Article 31 (a) of the Code. 
These decisions forbid the compulsory production of an 
accused’s handwriting specimen or samples of his print- 
ing as well. The Court reasoned in these cases that such 
acts would “require the accused to exercise both his 
mental and physical faculties to assist in his own con- 
viction. He is protected against this by both the Con- 
stitution and the Code.” In extending this doctrine the 
Court in U. S. v. Greer,” held that requiring an accused 
to speak for the purposes of voice identification also 
fell into this forbidden area. 


Although the Court found the production of hand- 
writing specimens and voice identification protected by 
Article 31a, the Court in U.S. v. Ball,” held that it does 
not follow that an accused must be warned of his rights 
under Article 31b before he is requested to perform 
such acts, or that the handwriting specimens so obtained 
or evidence of voice identification would be inadmissible 
under Article 31d if obtained after offering the accused 
a promise of leniency or other unlawful inducement. 
The reason for this holding was that the words “inter- 
rogated” and “statement” in Article 31b and d refer to 
testimonial utterances only. 

The taking of blood tests and urine specimens are 
almost routine in narcotics and alcohol cases. For this 
reason issues involving these tests have been raised in 
almost every conceivable manner in courts-martial. Al- 


_ though the law on the subject, as expressed by the 


Court of Military Appeals, freely allows blood test and 
urine specimens to be taken with or without the consent 
of the accused,” the Court has outlined one forbidden 
area in this field. These tests cannot be taken without 
proper medical safeguards or by “acts which savor of 
brutality.” A specific method was disapproved of in 
U. S. v. Jones where the accused objected to the use 
of a catheter to obtain a urine specimen after all other 
methods to obtain the specimen had failed. A catheter 
may be used if properly supervised by competent medi- 
cal personnel and if the accused does not object or is 
unconscious not due to an act of law enforcement per- 
sonnel.” 

1152. “Evidence is inadmissible against the accused * * * if it 
was obtained under such circumstances that the provisions of 
Section 605 of the Communications Act of 1934 (48 Stat. 1103; 
47 U. S. C. 605), pertaining to the unauthorized divulgence of 


communications by wire or radio, would prohibit its use against 
the accused were he being tried in a United States district court. 





88. 3 USCMA 143, 11 CMR 143. 

89. 3 USCMA 191, 11 CMR 191. 

90. 3 USCMA 576, 13 CMR 132. 

91. 6 USCMA 100, 19 CMR 226. 

92. U. S. v. Williamson, 4 USCMA 320, 15 CMR 320. 

93. 5 USCMA 537, 18 CMR 161. 

94. U. S. v. Williamson, 4 USCMA 320, 15 CMR 320; U. S. v. Jones, 
5 USCMA 531, 18 CMR 161. 
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All evidence obtained through information supplied by such ille- 
gally obtained evidence is likewise inadmissible. * * *" 

Section 605 of the Communications Act provides 
that “* * * no person not being authorized by the sender 
shall intercept any communication and divulge or pub- 
ish the existence, contents, substance, purport, effect, or 
meaning of such intercepted communications to any per- 
son * * *,” Since the Communications Act contains no 
express exceptions for the military establishment, the 
language of the Manual appears on its face to afford to 
an accused military person appearing before a court- 
martial the full protection of that Act. 

In U. S. v. Noce,” however, a majority of the Court 
of Military Appeals concluded that Congress would not 
have restricted the power of the military establishment 
to exercise close supervision over its own communication 
systems without a specific declaration to that effect. 
The Court gave no indication that it was making any 
change in the Manual. Rather, it created a judicial 
exception to Section 605 of the Communications Act by 
holding that the section does not apply to a communica- 
tion confined to a military telephone system.” 

The decision in U. S. v. Noce, does not render Section 
605 wholly inapplicable in court-martial proceedings. 
Presumably military personnel are still protected while 
communicating over exclusively commercial systems off- 
post. And the Court implied in Noce and in two other 
opinions “ delivered at the same time that it would prob- 
ably extend protection generally to communications be- 
tween on-post and off-post telephones. But where a call 
is made over extensions to a telephone which is part of 
a regular commercial system the applicability of the 
Court’s judicial exception to Section 605 is in doubt. 
For the purposes of its decision in one case,” the Court 
assumed that such a system was within the Communica- 
tions Act. The Court pointed out, however, that it 
might be argued that in the absence of an outside connec- 
tion an extension system is merely a private means of 
intramural communications which is not within the 
purview of Section 605. 

Although the court devoted a considerable amount of 
attention in Noce and the other opinions to the technical 
operation of the system, the decision in Noce was in fact 
based on rather scanty technical evidence. Inasmuch as 
the principal justification for the result reached was 
the need to protect the armed forces from unauthorized 
disclosures of military secrets or confidential military 
matters, it appears quite possible that the Court might 
in the future broaden its holding so as to reach beyond 
a self-contained military communications system. 
1154a. “Intent * * * 

“(3). Ignorance of fact.—Unless otherwise provided (expressly 


or by implication) by the law denouncing the o in 
r] e or mistake of fact will exempt a person from “criminal 











95. 5 USCMA 537, 19 CMR 11. 

96. Latimer, J., dissenting, expressed the view—based on Article 36 
of the Code and paragraph 152 of the Manual—that at the present 
time the law not only does not exclude the armed forces but 
specifically includes them. 

97. U. S. v. DeLeon, 5 USCMA 747, 19 CMR 43; U. S. v. Gopaulsingh, 
5 USCMA 772, 19 CMR 68. See also U. S. v. Ellwein, 6 USCMA 
25, 19 CMR 151. 

98. U. S. v. DeLeon, 5 USCMA 747, 19 CMR 43. 





responsibility if it is an honest ignorance or mistake and not the 
result of carelessness or fault on his part. * * *"’ 
1200a(6) “‘Intent.—* * * 

‘““*# * * Also, a person who takes, obtains, or withholds the 
property of another, believing honestly and reasonably, although 
mistakenly, that he or the person for whom he is acting has a 
legal right to acquire or retain the property, is not guilty of an 
offense in violation of Article 121. [Larceny and Wrongful 
Appropriation.) " 

Insofar as offenses involving a specific intent or 
wrongful possession or use of narcotic drugs are con- 
cerned, the Court of Military Appeals has taken ex- 
ception to the idea that ignorance of fact must be reason- 
able and not the result of carelessness or fault. The 
first case squarely dealing with the point was U. S. v. 
Lampkins,” which involved wrongful possession of 
marihuana. Since the accused there denied all knowl- 
edge of the presence of marihuana in his locker, the 
law officer included within his charge an instruction 
which paraphrased the above-quoted provisions of para- 
graph 154a (3). The Court concluded that this was 
error, however, indicating that it is “not appropriate to 
use the theory in possession cases because it permits a 
court-martial to base a finding of knowledge on a lack of 
due care on the part of the accused.” In its recent 
opinion in U. S. v. McCluskey ™ the Court pointed out 
that, while such wrongful possession cases do not in- 
volve a specific intent, the assertion of an honest 
ignorance of the alleged. possession or use serves to 
eliminate that conscious wrongful purpose prerequisite 
to the commission of this variety of general intent 
offense. 

Three months after Lampkins, the Court in U. S. v. 
Rowan™ applied a similar doctrine to mistake of fact 
with respect to a specific intent offense and held in 
a larceny by check case that an instruction was errone- 
ous which required a mistake of fact to be both honest 
and reasonable.*” Pointing out that larceny involves a 
specific criminal intent, the Court indicated that an 
honest ignorance or mistake of fact may be a defense 
even though either was due to carelessness. In a sub- 
sequent opinion the Court applied a similar rule with 
respect to instructions on the offense of perjury.” 
Where such erroneous instructions have been given in 
the absence of evidence fairly raising the defense of 
mistake of fact, however, the Court has refused to order 
reversal. 

Some of the language used by the Court in Lampkins, 
however, suggested that the Court might, in wrongful 
possession cases, adopt a somewhat different approach 
to the problem of mistake of fact than it applied to 
ignorance. The recent opinion in McCluskey further 





99. 4 USCMA 31, 15 CMR 31; See also U. S. v. Greenwood, 6 USCMA 
209, 19 CMR 335. 

100. 6 USCMA 545, 20 CMR 261. 

101. 4 USCMA 430, 16 CMR 4. 

102. For Air Force and Army board of review decisions involving 
application of the rule in U. S. v. Rowan in larceny by check 
cases, see ACM 8467, Bedell, 16 CMR 527; ACM S-9216, Stewart, 
16 CMR 870; CM 372671, McGriff, 17 CMR 390; CM 375494, 
Gaches, 17 CMR 430. 

103. U. S. v. Taylor, 5 USCMA 775, 19 CMR 71. 

104. U. S. v. Rodriguez-Suarez, 4 USCMA 679, 16 CMR 258; U. S. 
v. Archibald, 5 USCMA 578, 18 CMR 202. 
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develops that language. The actual offense involved 
there was bigamy—a general intent offense—and the 
Court found no error in an instruction which advised, 
in effect, that a person could be convicted of bigamy, 
even though he believed that his former marriage had 
ceased to exist, if his mistake was not reasonable. In 
so holding, the Court pointed out that where an ac- 
cused has knowledge of the basic facts giving rise to 
prosecution, the fact that he is mistaken as to one of 
them will not be a defense unless the mistake is reason- 
able. To illustrate its point, the Court quoted language 
from Lampkins indicating that it can be assumed, 
arguendo, that a person with knowledge that he pos- 
sesses an article which may or may not be contraband, 
has some duty to take reasonable steps to determine its 
characteristics. This illustration apparently applied 
to a determination of the physical composition of the 
article possessed. Although the opinion in McCluskey 
by no means leaves the issue free from doubt, it would 
seem that the Court backed away from broad language 
in U.S. v. Greenwood,” indicating that in cases involv- 
ing the use or possession of a narcotic drug assuming 
the issue is raised by the evidence—an accused is—“en- 
titled to an instruction sua sponte predicating his 
criminal responsibility on the absence of an honest— 
not an honest and reasonable—ignorance or mistake of 
fact.” 

Offenses in which negligence constitutes an element 
of the offense should be distinguished from those pre- 
viously discussed. Thus, it is clear that in a case in- 
volving negligent homicide a mistake of fact will con- 
stitute a defense only if it is reasonable. Consequently, 
it is proper to instruct that the accused may be convicted 
if he is found to have exhibited a lack of that degree of 
care which a reasonably prudent man would have exer- 
cised under the circumstances.” Presumably, an in- 
struction in the language of paragraph 154a (3) would 
also be correct. 

While it appears that in general intent offenses mis- 
take of fact must be reasonable to constitute a de- 
fense,"” the opinion in U. S. v. Short” has somewhat 
clouded the distinction between the two types of 
offenses. There the accused was charged with rape 
(a general intent offense) *” but convicted of assault 
with intent to commit rape (a specific intent offense) .*” 
Although the defense claimed error in that a requested 
instruction which the law officer had refused had sought 
to present a defense of mistake of fact, a majority of 
the court denied the error. And the Chief Judge gave 
as a reason for denial the fact that “the request failed 
to qualify the accused’s belief of consent of the victim 
by requiring that it be reasonable and honest.” Judge 
Brosman dissented, arguing that a specific intent was 
required for the finding and that the evidence raised 


105. 6 USCMA 209, 216, 19 CMR 335. 

106. U. S. v. Perruccio, 4 USCMA 28, 15 CMR 28. 

107. U. S. v. McCluskey, 6 USCMA 545, 20 CMR 261; see also U. S. 
v. Short, 4 USCMA 437, 446, 16 CMR 11 (concurring-dissenting 
opinion of Brosman, J.—rape; assault). See also 44 AmJur, 
Rape § 12, p. 909. 

108. 4 USCMA 437, 16 CMR 11. 

109. 75 C. J. S. Rape $ 9, p. 471. 

110. Hammond vy. U. S., 127 F. 2d 752 (D. C. Cir. 1942); 75 C. J. S., 
Rape § 24, p. 489. 


JAG JOURNAL 





the possibility that a mistake of fact on the accused’s 
part precluded that intent. 

In summary, therefore, it appears that paragraphs 
154a (3) and 200a (6) of the Manual reflect inaccurate 
statements of the law insofar as specific intent offenses 
and offenses involving wrongful possession of contra- 
band are concerned. Although U.S. v. Short has intro- 
duced some confusion into the area, it seems likely that 
application of the requirement of reasonableness of a 
mistake as a defense will be limited to general intent 
offenses ** and offenses in which negligence constitutes 
an element of the offense. 


1154a. “Intent * * * 

“*(4) Ignorance of law.—As a general rule, ignorance of law, 
or of regulations or directives of a general nature having the force 
of law, is not an excuse for a criminal act. However, if a special 
state of mind on the part of the accused, such as a specific intent, 
constitutes an essential element of the offense charged, an honest 
and reasonable mistake of law, including an honest and reason- 
able mistake as to the legal effect of known facts, may be shown 


for the purpose of indicating the absence of such a state of 
mind. * * *” 


Despite the fact that the Manual thus contemplates 
that a mistake of law shown for the purpose of negating 
a special state of mind must be both honest and reason- 
able, the Court of Military Appeals in U. S. v. Sicley ™ 
applied the same rationale to a mistake of law that it 
applied to a mistake of fact in the Rowan case. Thus, 
the Court held that one accused of larceny who con- 
tended that he had acted under an honest claim of right 
in obtaining the property allegedly stolen was entitled 
to have that defense—whether it be one of mistake of 
law or of fact—submitted to the court-martial in terms 
of honest misconception alone. 
1154b(1). “* * * A stipulation need not be accepted BY THE 
COURT and should not be accepted if any doubt exists as to the 
accused’s understanding of what is involved. * * *'’ [Emphasis 
supplied] 

Guide-Trial Procedure, Appendix 8 a, p. 510. 

“LO (Pres): (Subject to objection by any member of the court,) 
the stipulation is (not) accepted.” 

In U.S. v. Cambridge, the Court of Military Appeals 
noted that, superficially, there seems to be a conflict 
between the quoted provision of the Manual, on the one 
side, and Article 51 (b), UCMJ,ontheother. The latter 
article directs that the law officer shall rule on all inter- 
locutory questions, other than challenges, and that his 
rulings, with two non-pertinent exceptions, shall consti- 
tute the rulings of the court.” The court concluded, 
however, that the differences might be resolved “by treat- 
ing the text reference to the court as meaning the law 
officer of a general court-martial when the trial is by 
such a court, and by considering the parenthetic refer- 
ence of the Appendix Note as applicable only to the 
president of a special court-martial.” Consequently, 
despite the language of paragraph 154b (1), the Court 








111. Latimer, J., concurred in the result. 

112. For an Air Force board of review decision interpreting U. S. 
vy. Short as involving a general intent offense, see ACM 8942, 
Steenberg, 16 CMR 775. 

113. 6 USCMA 402, 20 CMR 118. See also ACM 9659, McLeod, 18 
CMR 814. 

114. 3 USCMA 377, 12 CMR 133. 

115. See discussion of paragraph 67e, supra. 
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concluded that the law officer, rather than the court, 
should properly make rulings on stipulations. 
1158, “* * *, 

“An offense found is necessarily included in an offense charged 
if all of the elements of the offense found are necessary elements 
of the offense charged. An offense is not tncluded within an 
offense charged if it requires proof of any el t not required in 
proving the offense charged or if it involves acts of which the 
accused was not apprised upon his arraignment. * * *" 

Whether or not one offense is included within another 
is a constant source of difficulty and a frequent occasion 
‘or error. Its resolution, for example, may be vital to 
the validity of findings ** the determination of required 
instructions,” or to the legality of a sentence.“ For 
this reason, the Court of Military Appeals has faced the 
problem of applying the comparatively simple test pre- 
scribed by paragraph 158 in a variety of contexts. The 
Court has been forced to conclude that the language of 
the Manual was intended merely to furnish a “working 
test under Article 79 of the Code, * * * which permits 
sonviction of accused persons of a ‘necessarily included’ 
offense in lieu of the offense charged.” *” In the Court’s 
view, “[t]he definition contained in paragraph 158 is 
indeed sound and workable in the overwhelming majority 
of cases,” ™ but it falls short in others. 

By its own admission the Court has broadened the rule 
stated in the Manual and has adopted standards which 
“may be more generous than those prescribed by other 
courts.” Rather than measuring the specification by 
the “offense charged,” the Court measures it by the 
“offense as charged.” Thus, the fact that an offense 
may require proof of an element not required in proving 
the offense charged does not automatically prevent it 
from being an included offense. Under the Court’s in- 
terpretation, “if the allegations contain ingredients 
which might be considered surplusage insofar as the 
principal offense is concerned, but are necessary to the 
included offense, then the relationship of greater and 
included offenses arises.” 

In essence, the Court appears to have adopted the 
following as a general guide: Whether an offense is 
necessarily included within that charged depends almost 
exclusively on the facts stated and proved in support of 
the offense alleged.” A specification alleging felony 
“murder * * * by shooting [at the victim] with a pis- 
tol,” for example, was held sufficient to support a con- 
viction for unpremeditated murder where the evidence 
indicated that the accused provoked a physical encounter 
with his victim and ultimately drew a pistol and shot 








116. See, e. g., U. S. v. Davis, 2 USCMA 505, 10 CMR 3. 

117. See, e. g., U. S. v. Duggan, 4 USCMA 396, 15 CMR 396; U. S. 
v. Malone, 4 USCMA 471, 16 CMR 45. 

118. See, e. g., U. S. v. McVey, 4 USCMA 167, 15 CMR 167; U. S. 
v. Beene, 4 USCMA 177, 15 CMR 177. 

119. U. S. v. Davis, 2 USCMA 505, 509, 10 CMR 3. 

120. U. S. v. Davis, 2 USCMA 505, 509, 10 CMR 3. 

121. U. S. v. Duggan, 4 USCMA 396, 399, 15 CMR 396. See also the 
remark of Brosman, J., concurring in the result in U. S. v. Mc- 
Vey, 4 USCMA 167, 175, 15 CMR 167. 

122. U. S. v. Duggan, 4 USCMA 396, 400, 15 CMR 396. 

123. U. S. v. Davis, 2 USCMA 505, 508, 10 CMR 3; U. S. v. Malone, 
4 USCMA 471, 475, 16 CMR 45; U. S. v. Lamerand, 4 USCMA 
702, 705, 16 CMR 276; U. S. v. Duggan, 4 USCMA 396, 401, 15 
CMR 396; U.S. v. Parker, 3 USCMA 541, 13 CMR 97, 103; U.S. 
v. Shelton, 4 USCMA 116, 119, 15 CMR 119. 
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him.“ This result was reached despite the fact that 
felony murder does not require a specific intent to kill, 
whereas unpremeditated murder does require such an 
intent. Similarly, the Court held that, under proper 
pleading and proof, assault in which grievous bodily 
harm is intentionally inflicted is a lesser offense included 
within assault with intent to commit voluntary man- 
slaughter.” Again, the result was achieved despite the 
fact that the former offense contains an element not 
required for the latter. Where an accused was charged 
with stealing government postage stamps, however, the 
Court concluded that loss of government property by 
neglect was not an included offense of the charge.™ 
Noting that the offenses must be of substantially the 
“same kind” so that the accused will be fairly apprised of 
the charges he must meet, the Court asserted that under 
the specification in question no accused person could 
reasonably have understood that he had to defend against 
a charge of losing the property. 

The fact that an offense charged could theoretically be 
committed in a manner which would preclude another 
offense from being included within it is immaterial, if, 
in fact, the allegations and proof show that the offense 
was committed in a manner which would embrace the 
included offense. Thus, although the offense of riot 
cannot be included within mutiny of a violent nature 
committed by one man, it can be included within a charge 
of violent mutiny of three or more persons.™ 

By application of its broadened standard for deter- 
mining included offenses, the Court of Military Appeals 
has succeeded in avoiding certain anomalies which might 
otherwise spring from mechanical application of the 
test prescribed by paragraph 158. To achieve this 
result, however, the Court has been forced to sacrifice 
some of the certainty which is available under the simple 
test of the Manual. As a consequence, it is extremely 
important for trial personnel—particularly in prepar- 
ing and requesting instructions—to understand the 
modification of the Manual effected by the Court and to 
scrutinize the specifications and proof carefully in the 
light of that modification. 
1164a, “* * * [A] purpose to return, provided a particular but 
uncertain event happens in the future, may be considered an 
intent to remain away permanently. * * *" 

In U.S. v. Rushlow,” the Court of Military Appeals 
asserted that the above sentence is “inartfully” drawn 
and that it should not be made the subject matter of an 
instruction. Consequently, where an accused charged 
with desertion introduced evidence that he intended to 
return as soon as his brother was released from active 





124. U. S. v. Davis, 2 USCMA 505, 10 CMR 3. 

125. U. S. v. Malone, 4 USCMA 471, 16 CMR 45. 

126. U. S. v. Lamerand, 4 USCMA 702, 16 CMR 276. 

127. U. S. v. Duggan, 4 USCMA 396, 399, 15 CMR 396; U. S. v. 
Mendiola, 4 USCMA 403, 15 CMR 403; U. S. v. Watson, 4 
USCMA 557, 16 CMR 131. See also U. S. v. Beene, 4 USCMA 
177, 178, 15 CMR 177. 

128. See, e. g., U. S. v. Davis, 2 USCMA 505, 10 CMR 3, where the 
Court pointed out that uncritical application of the Manual test 
would lead to the result that an accused might be punished 
twice for a single homicide under specifications alleging felony 
murder and unpremeditated murder. 

129. 2 USCMA 641, 10 CMR 139. 
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military service, the unanimous Court concluded that 
the accused was prejudiced by such an instruction “in 
this setting.” Noting that the instruction did not re- 
quire that the contingent intent be considered with other 
relevant evidence of intent but rather stated that the 
requisite intent could be gathered from that fact alone, 
the Court pointed out the instruction thus seemed to 
convert a probable intent to return into an intent not to 
do so. 

Service boards of review in applying Rushlow have 
focused heavily on the Court’s statement that there was 
prejudice in the setting of that case. Thus, where there 
is other strong evidence of intent to desert, the error 
is frequently held non-prejudicial.” Similarly, where 
such an instruction is given but there is no evidence 
indicating an intention to return on the happening of a 
contingency, no prejudice is found.“ Argument of trial 
counsel—based on the quoted sentence of paragraph 
164a—which remains uncorrected by appropriate in- 
structions from the law officer or court president, how- 
ever, has provided a basis for a number of reversals. 
1197d. ‘‘Premeditation.—* * * Premeditated murder is murder 


committed after the formation of a specific intent to kill SOMEONE 
and consideration of the act intended * * *'' [Emphasis supplied] 


The above definition of premeditated murder has not 
been changed by the Court of Military Appeals. In 
fact, “[a]s an abstract statement of law it is undoubtedly 
correct.” Since in U.S. v. Gravitt the Court agreed, 
arguendo, that under certain conditions the statement 
might inject error into a homicide case, however, its 
inclusion in the present discussion appears warranted.™ 

The Gravitt case involved a trial for premeditated 
murder in which the quotation from paragraph 197d was 
given as part of the instructions. Because there was 
evidence in the record indicating an intent—existing 
prior to the actual killing—to kill “some” military police- 
men, in addition to evidence of an intent to kill the actual 
MP victim, the accused contended that the instruction 
had erroneously injected into the case the doctrine of 
transfer of intent. Under that doctrine an accused may 
be convicted of premeditated murder where his actions 
are directed against a particular person, but inadver- 
tently cause the death of a bystander ““—although ordi- 
narily premeditated murder requires a design to kill the 
particular person named in the specification.” While 
the Court in Gravitt agreed that the principle of transfer 
of intent was inapplicable to the facts, it further con- 
cluded that, on the facts, the accused was not harmed by 
the use of the indefinite word “someone.” Since the 
accused’s early intent had related to a class of persons 
which included the victim, the Court felt that the early 
intent had related directly to the person actually killed. 

In agreeing, arguendo, that the quoted portion of 


130. See, e. g., CM 365095, Ellerbe, 12 CMR 438; CM 364356, Melton, 
12 CMR 221; CM 364449, Moses, 11 CMR 475. 

131. See, e. g., NCM 232, Packard, 11 CMR 640; NCM 236, Barrett, 
12 CMR 619; ACM 6836, Shofkom, 11 CMR 740. 

132. See, e. g., NCM 352, Powell, 17 CMR 483; ACM 6973, Johnsey, 
11 CMR 798; ACM 7040, Lambert, 11 CMR 868. See also ACM 
6711, Stowe, 12 CMR 657 (no prejudice). 

133. U. S. v. Gravitt, 5 USCMA 249, 258, 17 CMR 249. 

134. U. S. v. Gravitt, 5 USCMA 249, 258, 17 CMR 249. 

135. See, U. S. v. Sechler, 3 USCMA 363, 12 CMR 119. 

136. See, CM 358820, Galan, 9 CMR 322, 329. 
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paragraph 197d might under certain circumstances in- 
ject error into a homicide case, the Court in Gravitt cited 
an Army board of review decision that had involved a 
holding to that effect.*" There the Army board of re- 
view had held that an instruction in the quoted language 
of paragraph 197d was erroneous where it was possible 
from the evidence that the accused might have formed 
a premeditated design to kill some air policeman on a 
dock but at the same time might have had no such design 
toward the victim, whom he killed in a compartment 
aboard ship. Inasmuch as the Court’s analysis in Gra- 
vitt was consistent with the Army decision, it appears 
quite possible that the Court might adopt a similar 
holding if faced with a situation in which the factual 
picture indicated that the accused might have intended 
to kill someone other than the actual victim under cir- 
cumstances where the doctrine of transfer of intent 
would be inapplicable. For this reason, careful con- 
sideration should be given to the factual situation in- 
volved in a particular case before the unqualified lan- 
guage of paragraph 197d is adopted in an instruction. 


1197f. ‘‘Act inherently dangerous with wanton disregard of human 
life.—Engaging in an act inherently dangerous to others, without 
any intent to cause the death of, or great bodily harm to, any 
particular person, or even with a wish that death may not be 
caused, may also constitute murder if the performance of the act 
shows a wanton disregard of human life. Such disregard is 
characterized by a heedlessness of the probable consequences of 
the act or omission, an indifference that death or great bodily 
harm may ensue. Examples might be throwing a live grenade 
toward another in jest, or flying an aircraft very low over a 
crowd to make it scatter.” 

The Court of Military Appeals appears to have effected 
two significant changes in paragraph 197f. The first 
such change deals with the implication in the Manual— 
particularly in the example given of the throwing of a 
live grenade toward another—that the defined violation 
of Article 118 (3) may be found where the evidence 
indicates that the inherently dangerous act is directed 
solely toward a particular individual rather than toward 
persons in general. The Court has rejected such an 
interpretation. Following the weight of American civil 
authority and deriving a slight degree of support from 
the legislative history of the Code, the Court has held 
that the conduct within the ban of Article 118 (3) is 
“only that which is inherently dangerous to others in 
that it is directed towards persons in general rather 
than against a single individual in particular * * *,.’?™ 
Consequently, the Court has held that where the evidence 
indicated that the conduct of the accused was directed 
solely against an individual—so that the lives of no other 
persons were placed in jeopardy—it was prejudicial 
error for the law officer to give instructions which per- 
mitted a finding of unpremeditated murder based on an 
act “inherently dangerous to others” and evincing “a 
wanton disregard of human life.” *” It is significant to 





137. CM 358820, Galan, 9 CMR 322, 329. 

138. U.S. v. Davis, 2 USCMA 505, 10 CMR 3. 

139. U. S. v. Davis, 2 USCMA 505, 511, 10 CMR 3; U. S. v. Holsey, 
2 USCMA 554, 10 CMR 52; U.S. v. Johnson, 3 USCMA 209, 11 
CMR 209; U. S. v. Woodson, 3 USCMA 372, 12 CMR 128. For 
rejection of an argument that no prejudice should be found since 
from the use of the word “others” in the instruction the Court 
would realize that the instruction was inapplicable to the facts, 
see U. S. v. Dacanay, 4 USCMA 263, 265, 15 CMR 263. 
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note, however, that the mere fact that the accused him- 
self directed his conduct toward a specific individual is 
not controlling, if, in fact, the lives of other persons were 
placed in jeopardy by his actions. Under such circum- 
stances the accused may be convicted of a violation of 
Article 118 (3), and “the fact that the particular per- 
son, toward whom * * * all his acts were directed, was 
killed is immaterial.” *” Furthermore, where instruc- 
tions are rendered improperly under Article 118 (3) 
but the trial court, pursuant to proper instructions, 
returns a verdict of guilty of premeditated murder, the 
error is non-prejudicial.™ 

The second change in paragraph 197f effected by the 
Court has taken the form of the addition of a require- 
nent that the accused have knowledge that death or 
grievous bodily harm is a probable consequence of his 
act. Pre-1951 Manuals expressly included such a re- 
qiirement, whereas the 1951 Manual does not. But 
Jidge Brosman, writing the principal opinion in U. S. 
v Stokes,” expressed the view that the word “disre- 
gard” in paragraph 197f imports knowledge of probable 
consequences accompanied by a lack of concern therefor. 
Consequently, the Court concluded in that case that the 
wording of the paragraph was “ambiguous, but not 
manifestly erroneous.” Judge Brosman stated, how- 
ever, that such knowledge could not be precluded by 
drunkenness. Judge Latimer, concurring in the result, 
expressed the view that the knowledge required to sup- 
port this form of offense need be no more than 
constructive. 

Since the opinion in U. S. v. Stokes is of recent origin, 
there is no subsequent precedent upon which to base any 
sort of analysis of the application of its doctrine. The 
strict holding of Stokes was simply that the law officer 
did not err in omitting a charge on involuntary man- 
slaughter. Although knowledge of probable conse- 
quences was essential to the offense and there was evi- 
dence of drunkenness, the Court concluded that 
voluntary drunkenness—not amounting to legal in- 
sanity—could not reduce unpremeditated murder to a 
lesser degree of homicide. Insofar as instructions based 
on the ambiguous language of paragraph 197f are con- 
cerned, however, the Court was somewhat less explicit. 
Since the defense counsel made no complaint of am- 
biguity and no request for clarification, the Court 
indicated that the instruction might not properly be 
availed of on appeal as a basis for a reversal.“ More- 
over, the Court stated that the law officer’s failure to 
elaborate on knowledge is of much less significance 
where, as in Stokes, knowledge unquestionably is pres- 
ent. Whether the Court would uphold instructions 
based on paragraph 197f in the presence of timely 
defense objection, however, seems doubtful. 





140. U. S. v. McDonald, 4 USCMA 130, 133, 15 CMR 130. 
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142. 6 USCMA 65, 19 CMR 191. 

143. Citing U. S. v. Biesak, 3 USCMA 714, 14 CMR 132. 
sion of paragraph 122a, supra. 
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1213d(1)a). “Assault with intent to murder.—tThis is an assault 
aggravated by the concurrence of an intent to murder, that is, an 
intent to commit an act which, should death ensue, would be 
murder. * * *” 

Murder is defined by the Code “ and the Manual as 
including an unlawful killing when the person had either 
an intent to kill or an intent to inflict great bodily harm. 
Consequently, if the assumption were made in any case 
that death might have ensued, unqualified application 
of the quoted sentence of paragraph 213d (1) (a) would 
permit a finding of guilt of assault with intent to com- 
mit murder upon a finding that the accused assaulted his 
victim with an intent to inflict great bodily harm. But 
an assault with the latter intent would amount merely 
to an aggravated assault punishable under Article 128. 
And the maximum sentence imposable for that offense 
is considerably less than that imposable for assault with 
intent to murder. As a result, the Court of Military 
Appeals has concluded that the test provided by para- 
graph 213d (1) (a) breaks down when applied to a 
fact situation in which the accused might have intended 
only to inflict great bodily harm. To avoid the difficul- 
ties—particularly the sentencing problem—inherent in 
the unqualified application of paragraph 213d (1) (a), 
the Court has asserted that the phrase “intent to commit 
murder” must be regarded as synonmous with the term 
“intent to kill” in a strict sence.’ 

Since it is necessary for a law officer instructing on 
aggravated assault to define any substantive offense 
which forms a part of such aggravated assault,” the 
language of paragraph 213d (1) (a) has frequently 
given rise to erroneous instructions. Law officers, seek- 
ing to define murder, have often instructed that murder 
can be found on the basis either of an intent to kill or 
an intent to inflict great bodily harm. Where the Court 
of Military Appeals has considered a finding based on 
either intent to have been possible from the evidence, 

it has held such instructions to be prejudicial error. 
In such cases, however, the Court or boards of review 
have normally affirmed a finding of guilt of aggravated 
assault (e. g., assault with a dangerous weapon) if such 
assault was covered by appropriate instructions as an 
included offense.*” 
91213d(1)(b). ‘Assault with intent to commit voluntary manslaugh- 
ter. This is an assault committed with intent to do an act which, 


if death resulted therefrom, would be voluntary manslaugh- 
ter + = 3” 
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Since voluntary manslaughter is defined as an unlaw- 
ful killing in the heat of sudden passion caused by ade- 
quate provocation, with “an intent to kill or inflict great 
bodily harm,” * the Court of Military Appeals has faced 
the same problem with respect to instructions on assault 
with intent to commit voluntary manslaughter that it 
faced with respect to assault with intent to commit mur- 


der. It has resolved the problem in the same manner.™ 
Thus, in U. S. v. Malone,™ the Court expressed the 
opinion that “assault with intent to commit voluntary 
manslaughter must be limited to that species of the 
offense characterized by an intent to kill.” ™ 


Appendix 8a. Guide—Trial Procedure, p. 520. 

“TC: | have evidence of (no) ( ) previous 
convictions of (an) offense(s) committed [during the current enlist- 
ment (current vol ) and within three years preceding 








y ex 
the commission of an offense of which the accused has been con- 
victed at this trial] [ 1 to submit (as 
follows: )”” 

“TC: Has the accused any objection to the evidence of previous 
convictions read? 

“DC: (No objection). (The accused objects to ___.__.) 

“Note.—See 75b (2). The accused may object, on proper 
grounds and require production of proper evidence of such con- 
victions, or the rejection of improper evidence offered. Admissible 
evidence of previous convictions should be offered in evidence, 
marked, and admitted as an exhibit in the usual manner.” 


In the early days of the Code particularly, the quoted 
provisions of the Trial Guide gave birth to numerous 
errors requiring reversal. Following the language of 
the Guide literally and either overlooking the Note 
quoted above entirely or interpreting it as applicable 
only in the event of a defense objection, trial personnel 
frequently failed to take formal steps to introduce pre- 
vious convictions into evidence. Instead they relied 
upon trial counsel’s unsworn reading of the previous 
convictions into the record. Such a procedure was con- 
demned by the Court of Military Appeals in U. S. v. 
Carter.“ Noting that the trial counsel had undoubtedly 
been attempting to follow the Trial Guide, the Court 
pointed out that he had nevertheless missed one very 
important step set forth in the footnote—i. e., the re- 
quirement that admissible evidence of previous convic- 
tions “should be offered in evidence, marked, and ad- 
mitted as an exhibit in the usual manner.” In so ruling, 
the Court expressly rejected a Government contention 
that the formalities described in the footnote are required 
only in the event of an objection by the accused. 

Opinions of the Court subsequent to Carter have per- 
mitted a certain relaxation of the strict formal require- 
ments there set forth and have recognized the legality 
of sentences imposed on the basis of previous convictions 
which were not admitted into evidence in full compli- 








ance with all the usual formalities.~ Such opinicns 
are discussed in an article appearing in the March 1£54 
JAG Journal, and no attempt to analyze them will be 
made here.” Basically, however, U. S. v. Carter ve. 
mains good law. Trial personnel should therefore exert 
every effort to introduce evidence of previous convictions 
only in accordance with the formailities applicable to 
the introduction of other forms of documentary evidence. 


CONCLUSION 


The Manual for Courts-Martial, 1951, pro- 
vides an excellent working guide for all per- 
sonnel charged with the administration of the 
Uniform Code of Military Justice. Neverthe- 
less, the experience of the past five years has 
revealed various points at which the language 
of the 1951 Manual has proven inadequate or 
inaccurate. Since an awareness of such weak- 
ness will make it possible for persons admin- 
istering the Code to avoid errors which might 
otherwise prove costly, such persons should 
exert every effort to keep informed of each 
judicial change in the Manual. Although this 
article has attempted to point out many of the 
Manual provisions which have been modified by 
the Court of Military Appeals, the article can 
provide no real substitute for the actual opinions 
of the Court. Whenever the reader is faced 
with a problem involving one of these pro- 
visions, he should obtain the original opinion, 
if available, and read it carefully for himself. 
Furthermore, it would be highly desirable for 
each reader to attempt on his own to keep 
abreast of future Court opinions having the 
effect of modifying the Manual language. Itis 
realized that for many this will be impossible 
because of the limited distribution of the Court- 
Martial Reports. The next best solution is to 
check regularly the Digest of Opinions 
(DIGOPS) or the CMR Digests in the JAG 
Journal. Subsequent issues of the JAG Journal 
will also contain material on any future modifi- 
cations of the Manual made by the Court of 
Military Appeals. Regular but informed use 
of the Manual represents probably the best 
available method of achieving full compliance 
with the provisions of the Uniform Code of 
Military Justice. 
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155. See, e. g., U. S. v. Walker, 1 USCMA 580, 5 CMR 8; U. S. v. 
Lowery, 2 USCMA 315, 8 CMR 115. 

156. Wood, “Evidence of Previous Convictions”; also, Marsh, “The 
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Most articles in the JAG Journal on the Uniform 
Ccde have to start from the premise that an offense 
hes been committed, then they attempt to aid you 
in solving problems relating to the administration 
of the Code. This article provides excellent advice 
to division officers on how to have a better ship- 
board division by refusal to use the Code as a 
crutch to cure all ills. 

Captain Noel can easily be described as an 
expert on the subject of shipboard procedures. He 
is the author of the Division Officer’s Guide and the 
Naval Terms Dictionary; co-author of Ship Han- 
dling and Watch Officer’s Guide. 





EW YOUNG OFFICERS, assuming the im- 
portant and interesting duties of a division 
officer, will confess to a real interest in the Uni- 
form Code of Military Justice. This is quite 
natural; the Code is still an abstraction to the 
inexperienced officer ; it has not been brought out 
of the dusty law books into the turmoil of human 
usage and experience. The purpose of this arti- 
cle is to relate some of a division officer’s daily 
chores to the Code and to emphasize how impor- 
tant it is for a young officer to understand the 
Code in its direct application to the daily life of 
his men. 

One of the measures of the success of a divi- 
sion officer is the infrequency with which he is 
forced to resort to disciplinary action under the 
Code. It is always a temptation for the newly 
commissioned officer, meeting the careless and 
sometimes apparently willful misdemeanors of 
his men, to solve his problems by bringing them 
allto Mast. This may result in temporary order 
of a sort to the division but represents no prog- 
ress in curing the disease of which an undue 
number of Mast reports are but a symptom. 

The basic difficulty in a division suffering 
from a rash of petty offenses is usually poor 
management. Men who are well organized, 


fairly administered, well informed and in gen- 
eral treated humanely—in short, well led—will 
rarely present disciplinary problems. 

A well organized division is one in which the 
lines of authority and responsibility are clear 
and well understood. Every man knows to 





The Division Officer and the Code 
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whom he must report, who his supervisor is. 
Every petty officer knows for what and to 
whom he is responsible and to whom he reports. 
The most logical way to accomplish this is to 
put together a brief written organization, in- 
cluding an organization chart. This should be 
a joint effort with the leading petty officers con- 
tributing their experience and ideas. 

A well managed division is one in which the 
men work effectively under careful but unobtru- 
sive supervision. Themen are given short-term 
objectives, are encouraged to find satisfaction in 
their work and training; are kept busy with 
useful duties and have a feeling of confidence 
and trust in their division officer. 

A well informed division is one that gets the 
word. No other single factor is as important in 
eliminating the offenses that lead to Mast. The 
ship’s regulations must be clear, known to the 
men and enforced. If the smoking lamp is out 
in living spaces after 2200 then the senior petty 
officers must enforce that regulation. The men 
must know without a shadow of a doubt what 
their watches are, when liberty expires, what 
the uniform is, etc. 

As for the last characteristic of a trouble 
free division, fair treatment for individuals, 
every officer will subscribe to this sensible and 
Christian philosophy. But how often does the 
implementation of these pious principles fall 
short of the goal? Fair treatment is much 
more than a superficial consideration for a 
man’s feelings, such as, for example, reproving 
him in private. A successful division officer 
must cultivate the knack of putting himself in 
his men’s shoes—how do their problems look to 
them? It must be remembered that human 
feelings are complex and powerful forces—they 
should be guided into constructive channels. 

Let us assume, now, that the objectives listed 
above have, in the main, been achieved. The 
division officer has an efficient, productive group 
of men whose reenlistment rate is at least aver- 
age. He will still, of course, have disciplinary 

problems. Men will be over leave, squabble 
with their petty officers, fail to relieve the watch 
and fail to wear the prescribed uniform. 
Should these offenders be placed on the report 
and taken to Mast? Only as a last resort. 
First the division officer must do all within his 


FEBRUARY 1956 


power to persuade his small percentage of 
offenders that crime does not pay—that a rea- 
sonable degree of virtue has very substantial 
rewards. 

It is in handling his minor offenders without 
resorting to Mast that a division officer reveals 


his skill, experience and imagination. There 
are many specific ways in which a division offi- 
cer can exert his authority without resorting to 
unofficial punishment, which is never excusable. 
One of the most effective is denying special re- 
quests such as early liberty, special money, etc. 
A division officer should insure that a man’s im- 
mediate superiors, the petty officers in the chain 
of command, are given an opportunity to 
approve or disapprove special requests. 

The assignment of the least desirable duties 
to repeated petty offenders is another legitimate 
way to persuade a man to behave. Every di- 
vision has some task that is less pleasant or more 
arduous. These should be shared by all the 
men, of course, unless reserved specially for the 
nonconformist. 

While extra duty imposed by a division officer 
is not authorized, it is perfectly proper for a 
division officer to assign additional instruction 
or training where such extra instruction is re- 
lated to the man’s offense. Minor infractions 
of ship’s regulations, for example, can be dis- 
couraged by holding special classes, after work- 
ing hours, under a duty petty officer to teach 
ship’s regulations. 

Let us assume that, despite all steps within 
the limits of his authority, the division officer 
has men he must take to Mast. Here a knowl- 
edge of the correct procedure involved and a 
knowledge of the Code become important. The 


procedure is usually written down in the ship 0 
station organization. A division officer’s major 
task is to investigate the alleged offense thor. 
oughly. This means going into the background 
of the occurrence, studying the man’s record and 
history, learning his division reputation, talking 
to the man. The division officer should first 
warn the man of his rights; that he is not re- 
quired to say anything and what he may say 
could be used against him. The interview 
should be informal with an effort made to learn 
all the facts and as much of the feelings behind 
the alleged act as can be elicited. Only when all 
the facts have been marshalled should the man 
be taken to Mast. The division officer should be 
prepared to recommend leniency or punishment 
if the Commanding Officer should request a 
recommendation. 

A division officer should analyze the offenses 
of his men to detect, if possible, the repetition 
of offenses on which corrective action could be 
taken. For example, if absence over leave for 
relatively short periods is a problem perhaps 
the time of expiration of liberty does not jibe 
well with the bus or train schedules. The Ex- 
ecutive Officer will always welcome constructive 
suggestions—perhaps chartered bus _ service 
could be arranged or the liberty hours modified 
somewhat. 

For the rare major offense of theft it is well 
for a division officer to remember that a man’s 
locker cannot be searched without permission 
from the Commanding Officer. Of course in 
the absence of the commanding officer the senior 
officer aboard with the duty is the Commanding 
Officer and may grant permission to search. 
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The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued before 15 December 1955. 





LTJG Stanley L. Beck, USN from COM 1 to JAG. 

CDR George A. Burwell, USNR from COM 5 to COM- 
PHIBTRALANT. 

CAPT Luis V. Castro, USN from JAG to JAG, SFRAN. 

CDR Donald D. Chapman, USN from JAG to CINC- 
LANTFLT. 

CAPT Parker E. Cherry, USN from JAG to JAG, 
SFRAN. 
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CAPT Cecil R. Harrison, USN from CINCLANTFLT 
to JAG. 
CDR Saul Katz, USN from NAS Quonset to JAG. 
LCDR James P. Kenny, USN from JAG to JAG 
SFRAN. 
CDR George J. Leger, USN from COM 8 to NAS 
Quonset. 
LCDR Robert R. Marsh, USNR from 3d MARDIV to 
JAG SFRAN. 
LT Horace H. Morgan, USN from MATSPAC to COM 5. 
MAJ C. J. McCaffrey, USMCR from JAG to JAG 
SFRAN. 
LT Charles E. McDowell, USN from COM 10 to JAG. 
ENS Robert E. Nagle, jr.. USN from SCOLNAV- 
JUSTICE, NPT., R. I. to MARCORB CAMPEN. 
CAPT Herbert L. Odgen, USN from JAG to JAG, 
SFRAN. 
LT Larry G. Parks, USN from COMPHIBLANT to 
COM 10. 


CAPT George N. Robillard, USN from JAG to ONR. 
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CDR Charles Timblin, USN from CINCNELM to JAG. 
CDR Victor L. Tucker, USNR from COMPHIBTRA- 
LANT to COMNAVPHIL. 


JAG JOURNAL 


A large number of requests to reprint a trial guide 
‘or special and summary courts-martial have been re- 
ceived in recent months. Apparently many commands 
io not have access to or sufficient copies of the February 
1952 issue of the JAG Journal. This issue was devoted 
»xclusively to summary and special courts-martial, in- 
‘luding a trial guide for each. Anyone needing a copy 
of this back issue may obtain one by writing the Editor, 
JAG Journal, Navy Department, Washington 25, D. C. 


ADMIRALTY DIVISION 


The principal function of the Admiralty Division is 
the settlement of admiralty tort claims, both against and 
in favor of United States naval vessels. It also handles 
claims filed against the Navy for salvage and towage 
services. The purpose of the Navy settlement pro- 
cedure is the prompt disposition of claims, thereby 





eliminating the expense and delay of litigation and se- 
curing financial benefit to the United States. The Di- 
vision controls all phases of the processing of admiralty 
claims, including investigation, survey and settlement 
negotiations. In carrying out this work, however, the 
Division relies heavily on the assistance and recommen- 
dations of trained admiralty officers .stationed in most 
naval districts and in certain other naval commands. 
Where settlement cannot be effected and litigation en- 
sues, the Division assists in preparing the case for trial, 
and often in the trial itself. A further function of the 
Division is the preparation of waiver certificates de- 
signed to exempt naval vessels from the normal require- 
ments of applicable Rules of the Road. It also furnishes 
opinions on miscellaneous topics of an admiralty nature 
as they arise. In connection with admiralty matters, 
the Division maintains liaison and collaborates with De- 
partment of Justice, Maritime Administration, Coast 
Guard, and other Governmental departments and 
agencies concerned with the administration of the 
navigation and shipping laws. 





CMR DIGESTS 





The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





CONVENING AUTHORITY—A convening authority cannot refuse 
to remit or suspend punitive discharges as a matter of policy since 
each case must be given individual consideration on its own merits. 


@ The accused pleaded guilty to two specifications 
alleging unauthorized absence. He was sentenced to 
six months confinement, total forfeitures, and a bad- 
conduct discharge. The findings and sentence were 
affirmed by both the convening authority and a board 
of review. 

A few days before reviewing the accused’s case the 
convening authority announced a policy which was in 
substance as follows: “That during the period when the 
strength of the Army was being reduced—the period 
here involved—he would not consider the retention in 
the military service of any individual who had been 
sentenced to a punitive discharge.” Legal officers were 
instructed to give no consideration to recommending 
remission or suspension of punitive discharges. 

The Court of Military Appeals in considering this 
matter pointed out the heavy duty imposed on each con- 
vening authority in his review of court-martial records. 
The Court noted that the Code requires convening au- 
thorities to “affirm only such sentence, or such part or 
amount of the sentence as he finds correct in law or fact, 


and as he in his discretion determined should be ap- 
proved.” Further that the convening authority has 
power to suspend the sentence or any part of it—which 
power was not granted to the court-martial or board of 
review. Therefore, the Court continued, Congress con- 
templated that the convening authority would carefully 
consider each case on its own merits. The Court held 
that this policy as announced by the convening authority, 
in this case, “is contrary to the intent and spirit of the 
Uniform Code of Military Justice and the provisions of 
the Manual enacted pursuant thereto.” The case was 
referred to the Judge Advocate General of the Army 
“for reference to any convening authority, other than 
the officer whose policy we condemn, for proper action.” 
U.S.v. Wise, 6 USCMA 472, 20 CMR 188. 
CROSS-EXAMINATION—The cross-examination of co handwriting 
expert may be carried out with unidentified specimens of hand- 
writing not previously admitted into evidence. 

@ The accused was tried and convicted by a general 
court-martial of six specifications of larceny by checks. 
He was sentenced to a BCD, total forfeitures, and con- 
finement for 18 months. The conviction was affirmed by 
the convening authority and a board of review. The 
Court of Military Appeals granted the accused’s petition 
for review on the issue of “whether the law officer erred 
to the prejudice of the accused by curtailing defense 
counsel in his cross-examination of a handwriting 
expert.” 

At the trial it was established that six checks bearing 
the accused’s name as maker were cashed at various post 
exchanges and that the bank on which they were drawn 
had no account in his name. An expert witness called 
by the prosecution testified that the same person wrote 
these six checks and six known exemplars. of the 
accused’s signature introduced into evidence. 
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On cross-examination the defense counsel handed the 
expert witness several pieces of paper each of which 
had the accused’s name written thereon. The papers 
were offered into evidence, the defense counsel stated, 
to allow the expert witness to identify which ones had 
been written by the accused. The defense counsel sug- 
gested a continuance to allow the expert witness to com- 
pare these signatures with the other signatures. The 
trial counsel objected to the reception of the exhibits and 
asserted that the defense must submit samples of a 
known person’s handwriting if he desired to test the 
fallibility of the expert. The law officer rejected the 
exhibits without comment. 

The Court discussed the two views held by state and 
federal courts on this matter. They are (1) to limit the 
cross-examination to handwriting specimens admitted 
genuine, ones already admitted in the case, or the like, 
and (2) to allow cross-examination on unidentified sig- 
natures. The more liberal rule, number (2), was deter- 
mined to be more appropriate for military law even 
though the Court realized that this might introduce a 
collateral issue into the case. Because of the key posi- 
tion of the expert witness in the instant case, the Court 
was of the opinion that it was reversible error to restrict 
the attack on him without proper cause. U. S. Vv. 
McFerren, 6 USCMA 486, 20 CMR 202. 

MISBEHAVIOR OF A SENTINEL—A sentinel may be regarded as 
“upon his post” if he is physically within the limits of the ‘‘post’’ 


or in such proximity to its designated limits as to be fully capable 
of performing his duties. 


@ The accused was properly posted as a sentinel. ‘On 


one check of his post he was found very alert. The next 
check which occurred near midnight disclosed the ac- 
cused asleep in the cab of a truck. The evidence was 
not too clear as to where the truck was in relation to 
the post although it apparently was not on the post. 
Some testimony indicated that one sitting in the truck 
could survey the area of the post of the accused. 

The accused was convicted of sleeping on post in 
violation of article 113, UCMJ. On appeal before the 
Court of Military Appeals an objection was raised that 
he was not “upon his post” and thus improperly 
convicted. 

The Court noting that the evidence was sparse in this 
case as to just where the accused was sleeping in rela- 
tion to his post instructed that “it should be standard 
procedure for the prosecution to present sufficient and 
clear evidence of the exact boundaries of the post, the 
place where the accused was found, and the relationship 
of that place to the limits of the post.” It did not agree 
that every absence from the defined area of the post 
establishes that the sentinel is “off post.” A sentinel, 
the Court pointed out, may be regarded as “upon his 
post” if he is physically within the limits of the “post” 
or in such proximity to its designated limits as to be 
fully capable of performing his duties. 

In this case the Court was of the opinion that the 
accused could see his post from the cab of the truck and 
could challenge anyone appearing on the scene. There- 
fore, it was of the opinion that the evidence was sufficient 
to support the court-martial’s conclusion that the accused 
was on his post at the time he was found asleep. U.S. 
v. Reynolds, 6 USCMA 535, 20 CMR 251. 





CDR D. L. Garver 


Mice have cats and cats have dogs and tenants have 
landlords. The first landlord had two caves and arche- 
ologists have uncovered pictures of him on the walls 
of the “to-let” cave. This practice is still engaged in. 
Some Islands in the South Pacific have no landlords. 
These Islands are called Paradises. 

A description of a house by a landlord and by a 
tenant can be compared to the definitions of capitalism 
by J. P. Morgan and Uncle Joe Stalin. If they are both 


under the devil’s jurisdiction, wonder where they get 
their lawyers? 
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Since landlords have most of the lawyers on retainer, 
tenants would do well to: 

a. Read the lease before signing (and keep a copy). 

b. If you don’t understand what you’ve read—don’t 
sign—show it to your legal assistance officer. 

c. Remember that the Statute of Frauds says that 
an oral agreement shall not change the terms of a 
written contract. 

d. Get a clause in the lease providing for cancellation 
upon receipt of military change of duty orders. 

e. Give timely notice (in writing) of intent to vacate. 

f. Remember that you can’t get away with wrecking 
the joint just because you’re shoving off! 

g. Realize that both the shore patrol and the local 
police have authority to quell a disturbance or breach 
of the peace. 

h. Know that you cannot apply deposit money on your 
last month’s rent. You get that back only when you 
turn over the key and inspect the premises with the land- 
lord or his representative. 


i. Admit that law and justice are sometimes on the 
side of the landlord. 


j. Resolve never to become a landlord lest your like- 


ness be a lkhead. 
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